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Hay-rork Commerctan Paper in New Hampsnire.— 
Elsewhere we reprint from advance sheets of the 55th 
volume of New Hampshire Reports the case of Citizens’ 
National Bank vy. Smith, a very satisfactory case, declaring 
the effect of a note in the hands of an innocent endorsee, 
the making of which was procured through fraud. We 
have received another decision of the same court in the 
case of Gerrish v. Glines, decided on the day following that 
on which the foregoing case was decided. In this last case 
the note above the signature was negotiable in form, but 
attached to it below the signature was a condition which 
destroyed its negotiability. The payee had torn off this 
condition and then sold the note. It was held that this 
was such an alteration of the instrument as avoided it, 
even in the hands of a bona fide holder. The judges cite a 
number of authorities to sustain this position; but we are 
unable to perceive upon what ground of reason or of justice 
it can be made to rest. It seems to us to be a flat repudia- 
tion of the principle laid down by Ashhurst, J., in Lick- 
barrow v. Mason, 2 Term, 70, and appealed to by Smith, J., 
in the case elsewhere published, “that where one of two 
innocent persons must suffer by the acts of a third, he who 
has enabled such third person to occasion the loss must 
sustain it.” The argument that the note in its inception 
was not negotiable savors much more strongly of techni- 
cality than of justice. It will be remembered that a con- 
trary result was reached by the Supreme Court of Penn- 
sylvania in Brown v. Reed, 3 Cent. L. J. 83, under facts 
precisely analogous. There as here the instrument was not 
negotiable in its inception. We withhold this case with 
the view of having it annoted by one of the contributors 
of the JouRNAL. 


‘ 





CoLLATERAL ATTACK OF JUDGMENTS—BANKRUPTCY OF CoR- 
PORATIONS.—The case of The New Lamp and Chimney 
Company v. The Ansonia Brass Company (Supreme Court 
of the United States, opinion by Mr. Justice Clifford), which 
we elsewhere print, illustrates the attenuated nature of the 
presumptions which sometimes obtain in support of the 
judgments of courts when attacked callatioaaine Whilst 
we have little doubt that in point of fact the bankrupt 
court was without jurisdiction, yet we are equally clear 
that the conclusion of the supreme court is correct. Courts 
find themselves obliged to draw a clearly defined and strict 
line in such cases, or litigation would be endless. The 
doctrine of presumptions in support of judgments is pushed 
as far in this case as in any case which we now have in 
mind. It would seem that the doctrine may not unfairly 
be deduced from this case that where the court whose 
jurisdiction is attacked in a collateral proceeding is one 
which is clothed with a general jurisdiction over the sub- 
ject-matter, it will be presumed to have had jurisdiction, 
unless its record affirmatively discloses facts which neces- 
sarily exclude such a presumption. 

Upon the other point, the question whethera corporation 
or joint-stock company, whose assets have been admin- 
istered in a court of bankruptcy, is liable to be sued for 
such portions of its prior debts as have not been satisfied 
by the dividends in the bankruptcy court, we cannot 
Lapses | see what support can be found in the language 
of the Bankrupt Act on which the most ingenious counsel 
could hinge the most attenuated doubt. If they are not 
so liable, what would be the sense of the provision in the 
87th section of the Bankrupt Act, that “no allowance or 
discharge shall be granted to any corporation or joint-stock 
company, or to any officer or member thereof.” The idea 
that the general provisions of sections 21 and 32, where 





corporations and joint-stock companies are not mentioned, 
curtail in any respect, much less repeal, this specific lan- 
guage, is sheer nonsense. It is humiliating to the American 
Bar that it contains members who persist in taking up the 
time of courts of justice with such foolish questions. 





Tactics. 


The acquittal of Babcock does not change our previ- 
ously expressed opinion concerning the tactical blun- 
derings committed by the counsel for the defence. We 
believe—and in this opinion nearly all the members of 
our bar with whom we have conversed agree with us— 
that the tactics which the counsel for the defence saw fit 
to pursue subjected their client to enormous hazards which 
were wholly unnecessary. We know that Judge Porter, 
in his address to the jury, stoutly denied that they had 
made any technical objections. We do not care to argue 
whether their objections were technical or not. They 
were interposed at every point where it was possible to 
thrust in an objection, and were with few exceptions over- 
ruled. Now, we do not say that this was not right; but 
we can not believe that it was a politic course to pursue. 
It created in the public mind, and must have had a tend- 
ency to create in the minds of the jury, an impression 
that the defendant had a weak case, and that his counsel 
had no confidence in his innocence. By this constant succes- 
sion of untenable objections, his counsel placed him before 
the public and before the jury in the attitude of a man 
who, slipping from a precipice, seizes at every niche and 
projection where he can find the least support. This sin- 
gularly unwise policy culminated in an inexcusable blun- 
der in the introduction of the letter carrier, Magill. Now, 
we do not say that Magill did not tell the truth; but the 
misfortune of his story was that few, if any, believed it. 
It had every element of improbability, and the public 
almost universally scouted it. Now, although the counsel 
for the defendant may have believed im moog in the 
truth of Magill’s story, yet they should have been too 
wise to introduce it. They certainly should have foreseen 
that his story would look extremely like an attempt to 
manufacture evidence ; and such attempts always hazard, 
and, when exposed, never fail to wreck the case of him 
that makes them. The final, though not the most serious 
blunder of the defence, was the motion to direct a verdict 
of acquittal. This motion was made and argued in the 
presence of the jury. It implied distrust of them, distrust 
of the defendant’s case, and even distrust of his innocence. 
It must have seemed to the jury like a frantic effort to 
prevent the case from reaching the proper triers. Fur 
thermore, it can scarcely be conceived that the able lawyer 
who made the motion did not know that it could not 
succeed. The rule, as we understand it, and as the court 
declared it, is, that if there is any evidence tending to 
support the indictment, it must go to the jury. 

"he defendant’s counsel, however, redeemed themselves 
in one respect. They made good speeches. That of Mr. 
Storrs was admitted on all hands to have been the best. 
Rhetorically, it was very fine. It isa real pleasure to lis- 
ten to a man who, speaking extemporaneously, pours forth 
his ideas and emotions in a strong and steady current, 
without breaking or faltering, always apparently choos- 
ing the best and most forcible expressions. At times 
he was surpassingly eloquent—indeed too eloquent; for 
his eloquence was of that -character which, by its very 
exaggeration, destroys the desired effect— 


“ which o’erleaps itself 
And falls on the other side.” 
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Judge Porter’s speech was a good, but in no sense a great 
or remarkable, effort. He “traveled out of the record” a 
good deal, and lugged in extraneous matter, until the court 
was obliged to admonish him not to refer to matters not 
in evidence. During a portion of his speech, he addressed 
himself to the court and laid down some sound law in re- 
gard to circumstantial evidence, the substance of which 
was embodied in the charge of the court. 

After such a defence, why, then, was Babcock acquitted ? 
Simply because there was not sufficient evidence to convict 
him. Nothwithstanding the insane rage of certain partisan 
journals, it is admitted . the best lawyers, that the gov- 
ernment’s case was a weak case. 1. The evidence against 
Babcock, was entirely circumstantial. There was no direct 
testimony connecting him with the ring. Not one of the 
conspirators had testified that he was a member of it. 2. 
Not only was the evidence wholly circumstantial, but it 
lacked the element which is most necessary to support a 
conclusion of guilt under such evidence; it failed to show 
any adequate motive for the imputed crime. Not a dol- 
lar of the ring money was shown to have been received by 
him; the manner in which it was divided, as shown by the 
ring witnesses, precluded the idea that he could have receiv- 
. ed any considerable portion; and the only testimony tend- 
ing to show that he ever received any money—the placing 
by Joyce of a five hundred dollar bill in an envelope ad- 
dressed to Babcock, and the mailing of it by Everest, 
candidly viewed, looks more like a trick to deceive the 
distillers through Everest, than like the transmission of ring- 
money to Babcock. Upon this point, the argument of 
Judge Porter was peculiarly forcible. He urged that if it 
took five thousand in the first instance to corrupt such a 
wretch as Hogue, and fifteen thousand more to keep him 
corrupted, the improbability that an officer high in rank 
in the United States army, and occupying an exalted posi- 
tion in civil life should betray his trust and sell his honor 
for such petty installments, was very great. 3. It was 
proved, however,—and this we regard as the sum of the 
government's case,—that on two memorable occasions when 
the ring leaders were in great distress, Babcock actively 
interested himself in their behalf; and the famous “Sylph” 
telegram conveyed to them over a fictitious signature, on 
the most important of the occasions, the intelligence of his 
success. Whether he did this with a guilty knowledge of 
the existence of the conspiracy and with the corrupt pur- 
pose of furthering its plans, is wholly a matter of infer- 
. ence; and that he had such guilty knowledge and such 
corrupt purpose is by no means a necessary conclusion ; it 
could scarcely be inferred beyond a reasonable doubt. 

The weakness of the government’s case was only sur- 
nro by the weakness of the defence. Babcock had 

eralded through the press that he would fully explain 
the suspicious telegrams. ‘This he not only failed, but did 
not even attempt to do. While the jury could not infer 
_ from this failure to explain (Chaffee v. United States, 

8 Wall, 516), yet innocence always has an explanation ot 
some sort at hand, and to this hour Babcock has offered 
none. Unless some satisfactory explanation shall be here- 
after made, this trial leaves his character overshadowed 
with a cloud which must darken his whole future career. 
We do not attach much importance to his failure to explain 
the contents of the letters which he sent to McDonald 
afier the latter was indicted, under cover of Major Grimes. 
He might have feared that McDonald would accuse him 
falsely, in order to save himself, and might have begged 
him in the name of old friendship not to do so; he might 
even have gone further and promised his influence in 
securing McDonald a pardon; or he might have still be- 
lieved him innocent, and yet not desired the public to 


know of the correspondence. And having written such 
letters he might well be innocent, and yet have every 
motive to conceal their contents from the public. 

We regret that we can not think so well of the conduct 








of Babcock in visiting McDonald in his cell the day after 
the former’s acquittal. It was, to say the least, a question- 
able sequel to a defence which had explained nothing, but 
which had nevertheless been heralded to the world by cer- 
tain political journals as a triumphant vindication of per- 
secuted innocence. 





The Missouri and Alabama Constitutions of 1875 
Compared. 


In May, 1875, the Missouri convention adopted a const- 
tution, which was subsequently ratified, and went into 
operation on the 30th of November, 1875. 

In August, the Alabama convention met and adopted a 
constitution, which was ratified and went into operation 
the 6th of December, 1875. The previous Missouri constitu- 
tion was adopted in 1865, amid the passions of war, and 
was odious to the majority of the people of the state. 

So the previous Alabama constitution was adopted in 
1868, after the reconstruction measures, and formed by the 
negro and carpet-bag element, the native white population 
being toa great extent disfranchised and overawed by 
military power. Hence this constitution was extremely 
odious to the native white population of the state. The 
Missouri constitution of 1865, aside from its proscriptive 
features compared favorably with the constitutions of other 
states. The Alabama constitution, however, was to the 
last degree unsuited to the people. It seemed asif specially 
designed to multiply officers, diminish official responsibility, 
and remove all restraints on corrupt legislation or public 
extravagance. Fortunately in 1875 there were no exciting 
national questions at issue, and the people in this lull did 
choose the wisest and purest men of each state as delegates 
to the respective conventions. Hence these two constitu- 
tions thoroughly embody the best spirit and statesmanship 
of the period. 

Both constitutions, as adopted, are quite similar, and 
where they differ, the differences are adapted to the differ- 
ing circumstances, wants and genius of the people. 

n the bill of rights of Missouri, § 15, “laws retrospective 
in their operation” are forbidden, but this is not carried 
intothe Alabama constitution. See sec. 23. 

Again, the Missouri constitution § 21, introduces the 
word “damaged” so that the article reads: That “pri- 
vate property shall not be be taken or damaged for public 
use without just compensation.”—This word “damaged ” | 
forbids the courts to revive the doctrine of Gurm v. St 
Louis, 15 Mo., and compels the courts to adopt the en- 
lightened modern view, that municipal corporations are as 
subject as individuals to actions for damages for careless- 
ness and defaults of their agents. Municipal corporations 
can no longer plead immunity trom such actions, because of 
the maxim “ salus populi suprema lex est.” This is a provision 
of serious import to municipalities, and it behooves such cor- 
porations to select careful agents and require those agents to 
give good bonds, so as that there may be a recourse on them, 
when, by reason of their defaults, the municipality pays dam- 
ages. Among the many new causes of action hereby devel- 
oped if not created, may be mentioned damages from falling 
public buildings, grading streets, damages from defective 
sewerage and water-works, etc., etc. The Alabama consti- 
tution does not adopt this word “damaged ” and hencé in 
that state it will be an open question before the courts. 

Both constitutions provide that the property of incor- 
porated companies shall be subject to eminent domain just, 
as individual property. The Missouri constitution pro- 
vides that the question whether the use alleged to be pub- 
lic be really public, shall be a judicial question. This isa 
new restraint on legislative powers. The old constitution 
has a noticeable clause in the bill of rights. Section 11 pro-. 
vides “ that no person shall be debarred from prosecuting or 
defending before any tribunal in the state, by himself or 
counsel,any civil cause or proceeding to which he is a party.” 
The history of this provision is, that this right to appear by 
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counsel in a civil cause was actually denied by a partisan ju- 
diciary in that state in a case of contested municipal elec- 
tion. Missouri not having had the experience of a military 
reconstruction judiciary, did not feel it necessary to antici- 
pate such calamities in the future. The Alabama consti- 
tution also in section 22, provides “that no power of sus- 
pending laws shall be exercised, except by the General As- 
sembly.” This was gravely inserted, because military gov- 
ernors of Alabama had suspended laws at pleasure, after 
the late war, when profound peace prevailed. 

Both constitutions prohibit future municipal endorse- 
ments, or taxation for benefit of railroads, corporations or 
individuals. This latter clause of prohibition of municipal 
endorsements of individuals, was suggested probably by 
some remarkable legislative acts in Kansas, authorizing 
towns to tax themselves to build up factories projected 
in the vicinity thereof. The Missouri bill of rights pro- 
hibits any defaulter of public money from holding office, 
and disqualifies any assistant or deputy of such defaulter. 
The framers probably meant a defaulting deputy or default- 
ing assistant, but seem to have failed so to write it. This 


provision was made in view of the alarming breaches of 


trust so prevalent in revenue circles. 

Both constitutions do most effectually destroy the cor- 
ruptions of local and special legislation ; special legislation 
was the bait which tempted the bummer element to take 
such an interest in legislative candidates. In aid of this 
same restriction on corruption is the command, that each 
bill shall be read three several days in each house, and pre- 
sented entire before finally voted on. If a special law be 
attempted, notice of it must have been published in the lo- 
cality thirty days before its passage. 

Both constitutions provide that bills shall contain but 
one subject, and that subject shall be clearly expressed in 
the title, and the yeas and nays shall be entered on the. jour- 
nal on final vote. Both also provide that the governor can 
veto any item of the appropriation bill, and approve the 
bill in part. Heretofore the final appropriation bill was a 
glorious opportunity for corrupt legislators to trade and 
barter on the public treasury. 

Both constitutions provide for the election of all officers 
by the people, including the judiciary, and increase the 
terms of those officers; to that extent diminishing the fre- 
quency of elections. The governor appoints to vacancies, 
but as he cannot, in Missouri, himself succeed in office, 
there is not such a temptation to him as heretofore to use 
his patronage for selfish purposes. 

The Missouri constitution is strictly organic, whereas, in 
the Alabama constitution there are several provisions that 
are merely legislative. Thus, the Alabama constitution 
preserves exemptions and homesteads, and provides modes 
of alienation thereof, and also provides for the separate 
statutory estate of married women. 

Both constitutions show unmistakable evidence of the 
“Granger” element in the restrictions on railroads and 
corporations. Railroads are solemnly declared to be public 
highways, and railroad companies are common carriers. 
If this provision makes them public highways, then the 
legislature can effectually regulate their rates and super- 
vise their every act. It is also provided that railroads can 
not have the benefit of any general or special legislation, 
unless they accept the provisions of these constitutions 
respectively. This is certainly class legislation, and it is 
quite doubtful whether such provisions will be enforced in 
the courts, especially the federal courts. Railroads are 
also deprived of their privilege to grant free passes, or sell 
them at reduced rates, to officers, state, federal or munici- 
pal, and the simple acceptance of such a ticket vacates his 
office. This provision and the merely nominal pay per 
diem allowed are intended to make the position of legislator 
honorable rather than profitable. Parallel railroads can 
not consolidate, and they can not have any officer or em- 
ployee in common, and a jury shall decide the question. 











These parallel roads are compelled to carry each other’s 
cars, passenger or freight, without delay or discrimination. 
These are but a few of the many provisions to prevent the 
abuse of corporate power and protect stockholders and the 
public alike. Both constitutions prohibit state banking, 
and make bank officers individually liable for receiving 
deposits when the bank is insolvent. Both constitutions 
show a patriotic, honest and statesmanlike public senti- 
ment, and prove the capacity of our people for self-govern- 
ment. 

Sr. Lous. 








Contract—Parol Evidence, when Admitted to Ex- 
clude Written Document. 


CLEVER v. KIRKMAN.* 


High Court of Justice, Westminster Hall, Common Pleas 
Division, November 26, 1875. 


Parol Evidence—When Admitted to contradict Written Contract. 
—Where a written document purporting to contain the terms of an agreement 
for sale, duly signed by both parties, is admitted in evidence, it may be shown 
by paroi that in fact no agreement for sale had ever been entered into by the 
parties. 


Action to recover damages for breach of contract by which 
defendant agreed to sell plaintiff his business, premises good- 
will and stock in trade. The contract was in writing and 
signed by the parties, and purported to be an unconditional 
agreement to sell. The defendant pleaded non assumpsit. 
And on the trial he testified that he never had the slightest 
idea of selling his business to plaintiff; that the document in 
question was addressed to any substantial purchaser whom 
the plaintiff might find, and that it was directed to the plain- 
tiff merely to show that he was defendant’s agent, authorized 
to sell in his behalf. 

Brett, J., left the following questions to the jury: Was 
that paper signed by the defendant (1) as embodying the terms 
of an agreement, by which the defendant had agreed to sell 
to the plaintiff with the intention in his mind so to sell; or, 
(2) as embodying terms upon which the defendant was willing 
to offer to sell to the plaintiff, which the plaintiff might ac- 
cept, if he thought fit ; or, (3) was the paper written as a mem- 
orandum of terms, upon which the plaintiff might offer the 
business for sale to a responsible purchaser, if he could find 
one, and as a paper which the plaintiff might produce to show 
that he was authorized to offer the business fer sale? And 
the judge directed the jury that, if they were of opinion that 
the third question should be answered in the affirmative, then 
they should find for the defendant ; otherwise for the plain- 
tiff. The jury found for the defendant. 

Waddy, Q. C., obtained a rule, calling upon the defendant 
to show cause why the verdict should not be set aside, and a 
new trial had between the said parties, on the ground that the 
memorandum was an agreement, and the judge should have 
construed the same. 

ARCHIBALD, J.—Parol evidence is not admissible to qual- 
ify or vary a written document, but it is to establish a con- 
temporaneous agreement, postponing the date of the opera- 
tion of a written agreement, which is in its terms apparently 
absolute. Surely, then, parol evidence is admissible to show 
that the document was never intended to ~ ery as an dgree- 
ment at all, that the parties never accepted the document as 
the record of any contract? No doubt such evidence must be 
looked at most scrupulously, and the jury must be perfectly 
satisfied that what on the face of it, is a valid binding con- 
tract, was never so intended by the man who drew it up. 
But here the jury were satisfied of this; they found that the 
document was only handed to the plaintiff as being the terms 
upon which he might sell to any responsible purchaser, and I 
think they had ample grounds for their conclusion. Besides 
the defendant’s denial, the plaintiff confessed that he was an 
architect and surveyor, pied had not £60,000 in the world; yet 
if this were a contract, he is bound to pay down £60,000 for 
the mere good-will of the pianoforte business. Many other 
circumstances show that the plaintiff did not intend to pur- 
chase the concern himself, but only to find a purchaser. No 
doubt the defendant’s language is somewhat unfortunate in 
this document, but we must take it now that he did not mean 
what he appears to say. 





*From 24 Weekly Reporter, 159. 
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LINDLEY, J.—Before the judge is bound to construe an 
agreement, there is a preliminary question necessary.—Is it an 
agreement at all? If the jury say no, then there is nothing to 
construe. Todetermine this preliminary question, parol evi- 
dence as to the circumstances under which the paper_was 
signed, is admissible. : 

Brett, J.—There was in this action the strongest prima 
Jacie case made out by the plaintiff. There was no plea of 
fraud. The only issue was non assumpsit; and a written 
document was produced which entirely bore out the de- 
claration. But then the defendant put in evidence (which 
was not objected to at the time) to show that he never in- 
tended the plaintiff to be the purchaser, but only an agent for 
sale. And if the plaintiff’s story was correct, he undertook 
to pay £200,000 for property which he had never seen, much 
less valued. And moreover, he was certainly not in a posi- 
tion ever to raise such asum of money. He must have known 
that he was never intended to be purchaser; he takes this 
document away with him as showing the terms on which he 
is authorized to sell; he sees how incautiously it is worded, 
and takes advantage of this to sign his own name at the bot- 
tom so that it may appear to be a binding contract of sale to 
him. And it is said that this court cannot interfere to put a 
stop to this sort of conduct, because parol evidence is inad- 
missible to show that the defendant never intended to contract 
with the plaintiff; and because the court must construe the 
written contract according to law as it stands. But that is 
not so; there may be no contract in the writing for the court 
to construe. The whole thing may be a joke or a misunder- 
standing, although it appears drawn up as a formal binding 
agreement. Parol evidence is admissible to show that there 
never was, in fact, any agreement at all. This is what Chief 
Justice Erle says in Pym v. Campbell, 6 E. & B. 370: “The 
distinction is between admitting parol evidence to vary an 
agreement, and to show that what purports to be an agree- 
ment has in truth never become so.” Rogers v. Hadley, 2 H. 
& C. 227, is not so strong in its facts, but the same doctrine is 
as clearly laid down. So again in Wake v. Harrop, 6 H. & N. 
768, the same law is laid down; while Mackinnon’s case, L. 
R. 4 C. P. 784, is stronger than any. There the issue was on 
a plea of non assumpsit as here. No plea of fraud could be 
placed on the record as the bill was held by a purchaser before 
maturity for value and without notice. But it was decided 
that Mr. Mackinnon was not liable though he had endorsed 
the bill, because he never intended to endorse a bill. He was 
induced to put his name to the paper because he was told it 
was a guarantee ; his mind never went with his act; hence he 
never contracted, and the plea of non assumpsit was proved. 
That is precisely the case here. From this paper it would 
appear that the defendant had agreed to sell his business to 
the plaintiff on the terms mentioned. But he never did so 
agree. Parol evidence is not admissible to vary the terms of 
a written contract, but it is to show that no contract ever 
existed of which they were the terms. 

RULE DISMISSED WITH COSTS. 





Bankrupt Act—Fraudulent Preference. 


THOMAS RANKIN, ASSIGNEE, ETC., v. THE THIRD NA- 
TIONAL BANK ET AL. 


United States Circuit Court, Eastern District of Missouri, 
January, 1876. 


Before Hon. Joun F. Dinuo0n, Circuit Judge. 


1. Securities taken in good faith by a creditor from a debtor, may be held by 
the creditor,or one to whom the creditor assigns them,as against the assignee in 
pe ml of the debtor, on proceedings in bankruptcy subsequently com- 


2. The securities in this case, taken by the bank from the debtor, held valid. 


Bankruptcy appeal. Bill in equity by the assignee in bank- 
ruptcy of Robert. Rankin, filed in the district court in No- 
vember, 1874, against the Third National Bank and others, to 
set aside an alleged fraudulent preference made by the bank- 
rupt to the bank, within four months of the bankruptcy pro- 
ceedings. Upon the ae and proofs, the district court 
dismissed the bill, and the assignee appeals. 

G. M. Stewart, for the assignee; J. O. Broadhead, E. T. 
Allen and N. Myers, for the defendants. 


DIL1on, Circuit Judge. 
I have read the voluminous proofs in this case, and assum- 





ing, without deciding (which is the most favorable to the 
plaintiff), that the amended bankrupt act does not apply to 
the case, though brought after it took effect, I am of opinion 
that the decree of the district court dismissing the bill was 
correct. In this view of the case there is no disputed propo- 
sition of law, and the cause turns wholly upon the facts. It 
is not expedient to review the 800 pages of evidence. It could 
not satisfactorily be done within a reasonable compass. It 
must suffice to state generally the conclusions reached. 

The bank, September 20, 1873, held the notes of Dawes & 
Co. for $25,500, endorsed by the bankrupt, Rankin. There 
were pledged as security for this debt to the bank, and had 
been since the creation of the debt in 1872, notes on the Ches- 
ter and Tamaroa Railroad Company for a like amount, and 
first mortgage bonds of the same railroad company for $38,- 
000. The bonds were issued at the rate of $16,000 per mile, 
and the railroad upon which they were secured was complet- 
ed and in operation. The proofs show that when the loan 
was made of the bank, and down, at least, to the panic, which 
commenced September 18, 1873, the bonds were worth and 
could probably have been sold for an amount equal to the 
debt. Jay Cooke & Co. failed September 18, 1873, and this 
was the immediate occasion of what is called the panic of that 
year. The effect of the panic was soon felt in the depreciation 
or rather, the salability of railway stocks and securities, an 
there was a very general sense of uneasiness and alarm in fi- 
nancial and commercial circles throughout the country. When 
the panic would end, and how general it would become, it 
was difficult to forsee. On the 23d day of September, 1873, 
about half of the debt to the bank would mature, and in thir- 
ty days more the residue. Dawes & Co., the makers, were 
non-residents, and the bank looked largely to Rankin and the 
collateral notes and bonds for security and t age i soggy Ran- 
kin wished to renew, and the bank declined, unless further 
security was given. Accordingly, on September 20, 1873, 
Rankin executed his note for $25,500, payable in one year, and 
secured the same by a deed of trust upon real estate, which 
was recorded. This note was made payable to Rogers, one 
of the defendants, and the deed of trust made to the defend- 
ant, Jackson, as trustee. Subsequently, October 30, the de- 
fendant, Rogers, claims to have loaned Rankin $25,000 which 
was paid to the bank and all the collaterals and securities held 
by the bank were turned over by the direction of Rankin to 
Rogers, who thus stepped into the shoes of the bank. It is 
insisted by the assignee in rege wee that this transaction 
of October 30 is only colorable, and was made to evade and 
defeat the bankrupt act; but if it was not made with this 
view, nevertheless the bank can not, the assignee insists, 
hold the money it received on that day, because it then knew 
that Rankin was insolvent and in contemplation of bank- 
ruptcy. I do not consider it necessary to determine between 
these conflicting claims as to the transaction of the 30th, of 
October. I am of opinion that the rights of the bank as to 
the deed of trust depend upon the effect of the transactions 
of September 20, when that security was taken. It is sought 
to impeach this security on the ground that it was received 
in violation of section 35 of the bankrupt act. In other words 
it is insisted that Rankin was then insolvent, and that the dee 
of trust was made and received with a view to give the bank 
a preference, it having reasonable cause to believe Raifkin 
was inso:vent, and that the deed of trust was in fraud of the 
bankrupt act. : 

But the proof is clear that in point of fact the bank or its man- 
aging officers did not believe Rankin to be insolvent. Rankin 
did not believe himself to be insolvent, but worth at least 
$100,000. The proof satisfies my mind that there was nothing 
brought to the attention of the bank or its officers which would 
reasonably have induced the belief that Rankin was insolvent. 
This security was taken only two days after the panic set 
in, and which Rankin and the bank officers believed it would 
be but temporary. It was taken to bridge over the panic. 
Rankin’s debt was about to mature. The bank had the right 
to make an immediate sale of the railroad bonds held as col- 
lateral. This would have been attended, as Rankin suppeesd, 
with great sacrifice in the then condition of the market and 
the existing feeling with reference to railroad securities 
wished to avoid this by an extension. If the bank 
carried the debt, they wished further security, and 
would not do so unless they obtained it. Rankin offered, and 
was willing to give it. 
the assignee, Rankin states that he had no idea he was then 
insolvent or that he was in danger of bankruptcy, or that he 
contemplated it as then possible. From his evidence and 


that of Lionberger, the president, and Jackson, the vice- 
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president of the bank, it is plain beyond question that such a 
thing as the bankruptcy of Rankin was not in the view of 
any of the parties on the 20th day of September. 

For these reasons the action must fail. Ordinarily a man’s 
banker is of almost all persons the one best acquainted with 
his financial condition, and securities taken from a customer 
who soon afterwards becomes insolvent should be scrutinized 
with care. I have not been unmindful of this in my examin- 
ation of the evidence; but the case is hardly one for the 
application of this cautionary rule, since the bank here was 
not the general banker of the bankrupt, and had but com- 
paratively few transactions with him. 

Affirmed. 


Jurisdiction of United States Circuit Court—Joint 
Stock Company. 
DINSMORE vy. PHILADELPHIA & READING R. CO.* 


United States Circuit Court, Eastern District of Pennsyl- 
vania, June 18 and October 25, 1875. 





Before Hon. RoperT McKENNAN, Circuit Judge. 


A bill filed in the United States Circuit Court for the Eastern District of Penn- 
sylvania by a joint stock company, organized under the laws of the State of 

ew York, against a corporation of Pennsylvania, uverred that complainant 
was a joint stock association under the laws of New York, having the legal 
entity and powers therein provided. On demurrer for want of jurisdiction, 
Held, that such an averment did not import that complainant was a corporation, 
or that all its members were citizens of another state than Pennsylvania, and 
the demurrer was therefore sustained. 


Sur demurrer to bill. 

The bill, as amended, filed by William B. Dinsmore, Presi- 
dent of the Adams Express Company, and the said Adams 
ram a Company, complainants, against the Philadelphia 
and Reading Railroad Company, a corporation of the state 
of Pennsylvania, defendants, averred that the said Adams 
Express Company,was a joint stock association, composed of 
more than seven shareholders, formed July Ist, 1854, in the 
state of New York, by certain written articles (a copy whereof 
was annexed to the bill) duly executed by the parties thereto 
under the laws of the state of New York, and having the 
legal entity, powers, and immunities in said laws provided. 

The defendants demurred to the bill on the ground of want 
of jurisdiction of the court, because the bill neither averred 
that the joint stock company or association, styled therein 
“the Adams Express Company,” was, at the date of the filing 
of said bill, a corporation, nor that the members thereof were 
citizens of the state of New York, or of some other state 
than Pennsylvania. 

Jas. E. Gowen, for the demurrer. 

The statute of New York authorizing this company to sue 
in the name of its president, has a merely local operation, 
and does not entitle it to sue in that manner in this court. 

A joint stock company is not a corporation, and the courts 
of New York have so decided. Nor had the legislature of 
New York any intention of making these associations of 
individuals corporations. Woods v. Figaniere, 1 Robertson, 

Corporations cannot be citizens, but, by a legal fiction, 
they are allowed to sue in the federal courts, as such, it being 
conclusively presumed that the individual corporators are al] 
citizens of the state which created the corporation. Marshal] 
v. Baltimore and Ohio R, R., 16 How. 314; Blanc v. Lafayette 
Co., 11 Id. 104; Penn. v. Quicksilver Mining Co., 10 Wall. 
553 ; Covington Drawbridge Co. v. Shepherd, 20 How. 229. 

Will this court advance a stride beyond, and declare that the 
same presumption exists in the case of joint stock companies ? 

Geo. L. Crawford and B. H. Brewster, contra. 

This company has a representative capacity to sue and be 
sued. The statutes of New York give to joint stock com- 
panies every element of a corporation except the use ofa 
common seal, and they thus become corporations in fact, 
although called by other names. Any association possessing 
a distinct legal entity may sue and be sued asacitizen. Cor- 
porations are merely illustrations of this rule. and not the 
sole examples of it. Statutes of New York relating to joint 
stock companies ; Dinsmore v. Maroney. 4 Blatch. C. C. 416; 
Norwalk Bank v. Express Co., Id. 455; Fargo v. McVickar, 
38 How. 1 ; Liverpool Ins. Co. v. Mass., 10 Wall. 566. 

C, a. Uv. 


*We take the report of this case here given from the Weekly Notes 


of Cases, published by Kay & Bro., of Philadelphia.—[Ep. C. L. J. 





McKENNAN, J.— Whether a corporation, expressly cre. 
ated by the laws of a state, could be treated as a citizen of 
the state by which it was chartered, within the meaning 
of the constitution and the 11th section of the judiciary 
act, so that it might sue or be sued in federal couts, has 
been the subject of frequent and earnest contention in ‘the 
supreme court. In the earlier cases, jurisdiction of a suit 
brought by a corporation was denied, unless it was averred 
in the pleadings, not only that the litigant was a corporation, 
created by a law of astate, and located and established within 
it, but also that its members were citizens of such state. 
United States v. Deveaux, 5 Cranch, 61. In more recent 
cases, it has been determined, that no express averment need 
be made of the citizenship of the members of a corporation 
suitor, but that they shall be conclusively presumed to be 
citizens of the state by the laws of which the corporation is 
averred to have been created, and in which it is located. 
Louisville R. R. Co. v. Letson, 2 How. 497; Marshall v. Bal- 
timore and Ohio R. R. Co., 16 How. 314; Covington Draw- 
bridge Co. v. Shepherd, 20 How. 233 ; Ohio and Mississippi R. 
R. Co. v. Wheeler, 1 Black, 297; Paul v. Virginia, 8 Wall. 168. 
But to warrant this presumption and so to give jurisdiction 
to the court, it has, in these cases, been deemed essential to 
aver that the corporate body, suing as such, was distinctively 
a corporation, so created by law. This precision of averment 
was expressly required in Pennsylvania v. The Quicksilver 
Mining Co., 10 Wall. 553, where the declaration described 
the defendant as “a body politic in the law of, and doing 
business in, the state of California,” and the court say : *“ And 
the question in this case is, whether it is sufficiently disclosed 
in the declaration, that this suit is brought against a citizen 
of California; and this turns upon another question, and 
that is, whether the averment there imports that the defend- 
ant is a corporation created by the laws of that state; for 
unless it is, it does not partake of the character of a citizen 
within the meaning of the cases on that subject,” and the 
averment was held to be insufficient. 

It is true that the Liverpool Insurance Co. v. Massachusetts 
10 Wall. 566, may be regarded as advancing beyond the line 
of preceding decisions in reference to the kind of association 
which may be treated as a body politic. But the only con- 
tested question in the case was, whether the plaintiff in error, 
an association formed in England under a deed of settlement, 
and endowed by several acts of parliament with various cor- 
porate faculties, was a foreign corporation, and so subject to 
a tax imposed upon its business by a law of the state of 
Massachusetts. The court, regarding it as endowed by law 
with all the essential faculties of a corporation, held that it 
must be treated as such within the meaning of the Massa- 
chusetts statute, notwithstanding a provision in the acts of 
parliament conferring special powers upon it, that they shall 
not be construed to incorporate it. But the suit was brought 
in a state court, and it was admitted that all the members of 
the company were citizens of Great Britain and New York, 
and there was no question in the case touching the sufficiency 
of any jurisdictional averment in the pleadings. The logical 
sequence of the decision, perhaps, is, that a joint stock asso- 
ciation, upon which the laws of a state have impressed the 
essential character of a corporation, may sue and be sued as 
such in the federal courts, but it does not change the rule, 
established by a long series of decisions, requiring proper 
averments in the pleadings to show the jurisdiction of the 
court. Now it must be manifest in some form that the members 
of the association, in whose behalf the suitis brought, are citi- 
zens of another state than the state of Pennsylvania. There 
is no express averment in the bill to this effect. Can it be 
presumed from the averment that the association suing was 
* formed in the state of New York by certain written articles, 
duly executed by the parties thereto, under the laws of the 
state of New York, and having the legal entity, powers and 
immunities in said laws provided?” There is certainly no 
authoritative warrant for such a presumption. Observin 
the rule established by all the cases, this presumption coulk 
result only from the corporate character of the litigant, indi- 
cated by appropriate averments, or shown to be its distinctive 
condition by a public law of a state, which the court is bound 
to notice. The fundamental reason of the rule is, that the 
creation of a body politic by the law of a state, fixes its hab- 
itancy exclusively in that state, and that, as it can have no 
exterior existence or recognition except by mere comity, the 
real parties to the controversy—its stockholders, described 
under their collective name—may for purposes of jurisdiction 
be presumed to have the same residence. 
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The original organization of a voluntary association in the 
state of New York—and this is all that the averment imports 
—which prescribes and defines its own powers, manifestly to 
be exercised in other states as well as in it, does not denote 
that state as its baleen and exclusive domicil. Nor is the 
averment helped by any public law of the state of New York, 
to which our attention has been called. There does not 
appear to be any statute authorizing or providing for the 
creation and organization of such associations, while there 
are several which confer upon joint stock associations some 
of the faculties of a corporation. But from all that does 
appear, the association complainant is a mere collective body, 
so constituted by articles framed and adopted by the persons 
who compose it, and of which the public have not necessarily 
“7 knowledge whatever. 

or us to treat such a body as a juridical person, an aver- 
ment of whose existence, and of the place of its original 
formation, however full, would furnish the basis of a conclu- 
sive presumption as to the citizenship of its constituent 
members, would carry us beyond the point which any deci- 
sion of the supreme court has yet reached. We ought not, 
however, to be forgetful that that court, in considering this 
jurisdictional question, and while following its own previous 
decisions on the mere ground of authority, have expressed 
regret that these decisions were made, and have declared that 
the line which they established ought not to be overstepped. 
Louisville, R. R. Co. v. Litson, 2 How. 555. Thus admonished 
we ought not to take the advance step which we would be 
required to take to uphold the sufficiency of this averment to 
give this court jurisdiction of the bill, but await the guid- 
ance of the tribunal whose rightful province it is to prescribe 
a new rule for our government. 

The demurrer must, therefore, be sustained for the first 
cause assigned in it, and the bill of complaint be dismissed. 





Mechanics’ Liens—Rights of Parties under Special 
Contract. 


SARAH McMURRAY ET AL. APPELLANTS vy. AUSTIN P. 
BROWN. 


Supreme Court of the United States, October Term, 1875. 


Construction of * Lien Law, 11 Stat. at Large 376— 
Contracts.—When materials are furnished, or labor performed in the 
erection of a ce ay on a contract, written or verbal, with the owner of the 
realty, the contractor is entitled to his lien, by giving the notice required by the 
statute, before the rights of third parties intervene notwithstanding payment is 
to be made by the conveyance of other oma The words ‘‘any contract’’ 
in the statute, include special contracts, as well as contracts which arise by 
implication, unless the contractor has waived his right to a lien by accepting 
some other form of security. 


Effect of Mortgage taken as Security.—Contracts of a special character, 
such as to give a mortgage to the laborer, mechanic or material man, if duly 
executed under circumstances showing that a claim to the lien was not intended 
yy the parties, may defeat such claim, but a mere promise to give such security, 
if subsequently broken, will not defeat such a right, if the requisite notice is 
given in time. 


oa from the Supreme Court of the District of Co- 
lumbia 


Mr. Justice CLIFFORD delivered the opinion of the court. 

Mechanics or other persons who, by virtue of any contract 
with the owner of any building, or with the agent of such 
owner, have, since the second of February, 1859, performed 
labor, exceeding the value of twenty dollars, upon such build- 
ing, or have furnished materials, engine, or machinery ex- 
ceeding that value, for the construction or repairing of such 
building, shall, upon filing the notice prescribed in the second 
section of the lien act of that date, have a lien upon such 
building, and the lot of ground upon which the same is sit- 
uated, for such labor done or materials, engine, or machinery 
furnished. 11 Stat. at Large, 376. 

Building materials of great value, such as bricks, and lum- 
ber, were furnished by the complajnant to the first named re- 
spondent, by virtue of a verbal agreement, as he alleges, be- 
tween him and the husband of the respondent acting as her 
agent. 

Service was made, and the respondent appeared and, by her 
answer, admitted the averments of the first, second, fourth, 
and seventh paragraphs of the bill of complaint, but denied 
every other material allegation which it contains. 

Proofs were taken, and the parties having been fully heard, 
the judge, at special term, entered a decree that the complain- 
ant recover of the respondent the sum of twelve hundred and 
thirty dollars and sixty-two cents, with interest, as therein 





provided, and that the described real estate, to-wit, lots num- 
bered thirty-six and thirty-seven, together with the buildings 
and improvements thereon, be, and hereby are, subjected to 
the satisfaction of the complainant’s demand. 

Due appeal was taken by the respondent to the general 
term, where the decree of the special term was in all things 
affirmed, and the respondent appealed to this court. 

Two other persons were named as respondents in the bill 
of complaint who never filed any answer and are not parties 
to the decree, for the reason that no relief is sought against 
them, they having been joined as respondents merely for the 
purpose of discovery in respect to a prior lien, held on the 
premises by the one named as trustee, to secure a debt due to 
the other. 

Seasonable appearance was entered by the respondent, and 
she filed an answer, but the anwer having been lost, it is stip- 
ulated and agreed between the parties, that the anwer, as be- 
fore stated, admitted all the averments of the first, second, 
fourth, and seventh paragraphs of the bill of complaint, and 
that it denied every other allegation of the complainant. 

Lumber and bricks were furnished by the complainant for 
two houses, and the evidence shows that the respondent 
owned both lots, on which the houses were being constructed, 
and that she was represented throughout the transaction by 
her husband, who acted as her agent in constructing the 
houses. Nothing further need be remarked respecting the 
deed of trust of prior date, as it is admitted by prior stipu- 
lation, that the deed is cancelled, and that the debt secured 
by it is discharged. 

Due notice of the intention of the complainant to hold a 
lien upon the property, as required by the act of Congress, is 
admitted by the answer, nor is it necessary to discuss the 
question as to the agency of her husband in _ the 
transaction, as that is also admitted by the respond- 
ent. What the respondent denies, is that either she 
or her agent in her’ behalf, ever made any _ such 
contract with the complainant as that set forth in the bill of 
complaint, or that the complainant ever furnished and deliv- 
ered to her or her agent, the building materials specified in 
the bill of particulars annexed to the bill of complaint, or that 
the materials were ever used by her or by her authority, in 
the construction of the said houses. 

Lots thirty-six and thirty-seven belonged to the respond- 
ent, and the proof is that they adjoin each other. Prior to the 
alleged agreement with the complainant, the respondent en- 
tered into a contract with another party, to build a two-story 
brick house for her on the lot first named, the contractor 
agreeing to build the house, and furnish, at his own proper 
cost and expense, all the materials necessary to complete the 
same in a workmanlike manner, for which the respondent 
agreed to pay to the contractor the sum of one thousand dol- 
lars, and at the same time to convey to him lot thirty-seven, 
and to pay the balance, amounting t: twelve hundred dollars, 
in notes of fifty dollars each, payable monthly, at eight per 
cent. interest, to be secured by a deed of trust on lot thirty- 
six and the house to be built by the contractor, subject to a 
prior deed of trust on the same lot. By the record it appears 
that the contract, though it bears date the sixth of June, 
1871, was not actually executed until about the middle of 
July following, and the contractor failed to fulfill the stipula- 
tions of the written contract. 

Perkins, the contractor, was without means or credit, and 
possessed no capital whatever, except his skill as a builder, 
and the husband of the respondent, though he controlled ‘the 
real estate standing in the name of his wife, was without any 
ready means at his command. Consequently the materials 
for completing the house could not be obtained except by ex- 
changing some of the real estate for the same. Detailed ac- 
count is given in the testimony, of the measures adopted ~ 4 
the parties to effect such an exchange of real estate for build- 
ing materials, but it must suffice to say that all of the nego- 
tiations failed. 

All of these attempts to procure building materials by ex- 
changing real estate for the same, took place before the con- 
tract for building the house was signed, and at the close of 
those attempts, an interview occurred between the contrac- 
tor under the written agreement and the complainant, when 
the latter informed the former, that he would furnish lumber 
and bricks in exchange for, lot thirty-seven, computing the 
value of the lot at forty-five cents per foot. Within two hours’ 
after the conversation, the former contractor reported the 
same to the husband of the respondent, and told him to have 
the deed of the lot made directly to the complainant, and pro- 
posed, at the same time, to divide between thein the five cents 
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per foot advance in price, which the seller would receive be- 
yond the consideration promised by the former contractor. 

Abundant evidence is given to show that the offer of the 
complainant, to take conveyance of the lot and furnish the 
building materials as required, was accepted by the husband 
of the respondent, and that he, the agent, agreed that the lot 
should be conveyed to the complainant as proposed. 

Pursuant to that arrangement, which appears to have been 
fairly and understandingly made, the complainant continued 
to deliver the required building materials, and the conduct of 
the husband of the respondent, throughout the whole period 
the materials were furnished and delivered, shows to the en- 
tire satisfaction of the court that the materials were furnished 
and delivered, in pursuance of that understanding, and that 
he knew that the owner and furnisher of the same, was part- 
ing with his property in the just and full expectation that the 
whole passed to the benefit of his wife under that arrange- 
ment. Evidence to that effect is found in the testimony of 
several witnesses, and it is not going too far to say that there 
is nothing in the record, worthy of credit, to contradict that 
theory. 

Part of the building materials furnished by the complain- 
ant before he made his contract with the respondent, were 
used by the first contractor in the erection of a house on lot 
thirty-seven, which he designed for himself, but the title and 
ownership of that lot, as well as lot thirty-six, were in the 
respondent, and on the first of November, 1871, she took ac- 
tual possession of the lot, and the unfinished structure there- 
on which had been commenced by the former contractor, and 
ever after continued in the possession and control, both of 
the lot and the building. 

Nothing further was ever done by the contractor to com- 
plete these houses, and the record shows that the same were 
completed by another contractor employed by the same agent 
of the respondent. All of the materials for that purpose were 
furnished by the complainant, and the record also shows that 
he furnished all the materials used in constructing and com- 
pleting both houses, except a small part of the bricks, worth 
perhaps one hundred dollars, which were purchased by the 
managing agent of the respondent. ‘ 

Attempt is made by the respondent to controvert the prop- 
osition that her agent ever contracted with the complainant 
to furnish the building materials in question, and to take the 
conveyance of lot thirty-seven in payment for the same, but 
the evidence is so full and satisfactory to that effect, that it is 
hot deemed necessary to add anything to what has already 
been remarked upon the subject, nor is it of any importance 
that she had previously agreed to convey the lot to her former 
contractor, in case he completed the house for her on lot thir- 
ty-six, as he had failed to fulfill the contract, and she had dis- 
possessed him of the premises and of the partly erected house 
which he had commenced. 

Materials for that purpose to a considerable amount had 
been furnished by the complainant during the progress of the 
work, while it was under the superintendence of the former 
contractor, but inasmuch as the title of both lots was all the 
time in the respondent, and she had lawfully resumed the 
possession of lot thirty-seven, on account of the failure of the 
contractor to complete the building on the other lot within 
the prescribed time, it was entirely competent for the re- 
spondent to make the new contract with the complainant 
which it is proved she did make, through her agent, and hav- 
ing made the same, she is bound by its terms and conditions. 
just the same as if it had been in writing. 

Suppose the facts are so, still it is insisted by the respond- 
ent, as matter of law, that the complainant is not entitled to 
the relief he seeks, for the reason that the contract set up by 
him is a special contract. The theory is that the materials 
having been furnished upon the verbal contract set out in the 
bill of complaint, that he, the complainant, should furnish 
the materials, and that she, the respondent, should convey lot 
thirty-seven to him in payment for the same, that that con- 
tract creates no lien, as the materials were furnished solely 
upon the faith of the special agreement ; but the record shows 
that her agent who made the contract persuaded the com- 

lainant to wait for the conveyance until all the materials had 
en furnished, and that he, the agent, then refused to make 
the conveyance. Instead of doing as he agreed, having 
received an offer of fiteen cents per foot for the lot more 
than the complainant was to allow, he, the agent, promised 
to pay the complainant the money for the materials, but failed 
to make good his promise in that regard. 

Both houses were completed, and the proof is that the com- 

plainant furnished all the lumber and nearly all the bricks for 





the purpose, and that he has received no payment for the 
materials. On the other hand it appears that the respondent 
has sold one of the houses for six thousand dollars, and that 
she and her husband were living in the other. 

Other defences failing, her proposition now is, that where 
there is a special contract between a mechanic and the owner 
or builder of a house, for the work which the former is to do 
in constructing the house, he must look to his contract alone 
for his security, and that he cannot resort to the remedy which 
the lien law provides. Support to that proposition cannot 
be derived from anything contained im the act of Congress 
passed to enforce mechanics’ liens, unless the words of the 
first section of the act are shorn of their usual and ordinary 
import and signification. 

Persons who perform labor upon, or furnish materials, &c., 
for, the construction or repairing of a building, by virtue of 
any contract with the owner of the same, or his agent, have 
a right to the benefit of the lien if he files the notice pre- 
scribed by the second section of the act. Certainly the words 
any contract are sufficiently comprehensive to include special 
contracts as well as contracts which arise by implication, 
unless the material man is secured by a deed of trust, or 
mortgage, or in some other form of security repugnant to the 
theory that he ever intended “to hold a lien under the 
mechanics’ lien law.” 

Special reference is made by the respondent to the follow- 
ing decided cases in support of her proposition that the lien 
law does not extend to special contracts: Hoatz v. Patterson, 
5 Watts and Serj. 537; Haley v. Prosser, 8 Id. 133. Unex- 
plained it may be admitted that those cases do afford support 
to the proposition that the state lien law, to which they refer, 
did not extend to the debt of a material man, arising from the 
sale and delivery of building materials, if furnished under a 
special contract; but those decisions were never satisfactory 
to the legal profession of that state, and it is believed are not 
regarded as safe precedents even in the jurisdiction where 
they were made. Instead of that, the legislature of the state, 
on the sixteenth of April, 1860, passed a declaratory law, 
which enacts that the true intent and meaning of the pro- 
visions of the prior act extend to and embrace claims for 
labor done and materials furnished and used in erecting any 
house or other building which may have been or shall be 
erected under or in pursuance of any contract or agreement 
for the erection of the same, and that the provisions of the 
former “act shall be so construed.” Since that time it has 
been held by the courts of that state to the effect that special 
contracts, as well as implied, are within the true intent and 
meaning of the original lien law of the state. Russell v. Bell, 
44 Penn. 47, 54; Reiley v. Ward, 4 Greene, Lowa, 21. 

Cases may arise, undoubtedly, where the rights and respon- 
sibilities of the parties are so completely defined by the con- 
tract, that neither party is at liberty to claim anything beyond 
the terms of the contract, if the contract is in all respects 
fulfilled. Consequently lien laws do not in general create a 
lien in favor of a material man who has accepted in fulla 
different security at the time the contract or agreement was 
made. Examples of this kind, such as a trust deed or mort- 
gage, may be mentioned, which are regarded as a species of 
security inconsistent with the idea of a mechanic’s lien upon 
the same land for the same debt. Grant v. Strong, 18 Wall. 
623; Phill. on Lien, sec. 117. 

Such a security is regarded as inconsistent with the intent 
of the parties that a mechanic’s lien should be claimed by the 
party furnishing building materials, as the owner may obli- 
gate himself to pay in money, land, or any specific article of 
property, but if he does not fulfill his contract by paying in 
the manner stipulated the mechanic is entitled to his lien. 
Reiley v. Ward, 4 Greene, 22. 

If the labor has peen performed or the materials furnished, 
no matter in what the owner agreed to pay, if he has not 
paid in any way, the laborer or mechanic has aright to resort 
to the security provided by law, unless the rights of third 
persons intervene before he gives the required notice. 

Contracts of a special character, such as to give a mortgage 
to the laborer or mechanic, if duly executed under circum- 
stances showing that the claim to a lien was not intended by 
the parties, may defeat such a claim, but a mere promise to 
give such a security, if subsequently broken, will net impair 
such a right if the requisite notice is given before any right 
of a third party, as by attachment or conveyance, has become 
vested in the premises. Laches in that behalf may impair 
such a right, and it is one which the claimant may waive. 
Phill. on Lien, sec. 117, 272. . 

Liens of the kind, except where the statute otherwise pro- 
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vides, arise by operation of law, independent of the express 
terms of the contract, in case the stipulated labor is per- 
formed or the promised materials are furnished, the princi- 
a being that the parties are supposed to contract on the 

asis that if the stipulated labor is performed or the prom- 
ised materials are furnished, that the laborer or material man 
is entitled to the lien which the law affords, provided he 
gives the required notice within the specified time. 11 Stat. 
at Large, 376; Phill. on Lien, sec. 118. 

Viewed in any light it is clear that there is no error in the 
record. 

Decree affirmed. 





Presumptions in Support of Judgments—Bankruptcy 
of Corporations. 


THE NEW LAMP CHIMNEY CO. v. THE ANSONIA BRASS 
AND COPPER CO. 


Supreme Court of the United States, No. 85, October Term, 
18765. 


1. Voluntary Denkruptey, of Corporation—Authority of President 
to File Petition—Presumptions in Support of Jurisdiction of Bank- 
rupt -—Suit was brought in a state court upon certain notes of a corpor- 
ee which had been discharged in bankruptcy, and the defendant pleaded such 

kruptcy as a defence to the action, and it was urged that the proceedings in 
the bankruptcy court were void, because it nowhere appeared that the president 
of the corporation who had filed the petition in bankruptcy was authorized so 
to do wh majority of the stockholders. It appearing that the president was 
authorized io file the petition by a vote of a jority of the trustees present at 
@ meeting duly called to consider the condition of the corporation; and it ap- 
ne a statute of the state uired that the trustees of a corporation 
should be stockholders, and no objection being made to the organization of the 
company}; and it appearing that three persons might form such a corporation, 
and the record not showing that the whole capital stock of the company was not 
owned by three persons; and it appearing that the plaintiffs were duly noti- 
fied of the bankruptcy proceeding, and were pees and did not object;—it was 
held to be a case where every presumption should be resorted to in support of 
the jurisdiction of the bankruptcy court, and that it had not heen 
pear that the court was without jurisdiction. 


Argument1. ‘‘The rule in such case is, that if there be a total defect of evi- 
dence to prove the essential fact, and the court find it without proof, the action 
of the court is void; but when the proof exhibited has a legal tendency to show 
acase ofjurisdiction, then, although the proof may be slight and inconclusive, the 
action of the court will be valid until it is set aside by a direct proceeding for 
that purpose.’’ 

Argument 2. ‘‘ The [federal] district courts are created by an act of Congress 
which confers and defines their jurisdiction; from which it follows that their 
decrees rende: in pursuance of the power conferred are entitled, in every 
other court, to the same force and effect as the judgments or decrees of any do- 
mestic tribunal, so long as they remain unreve and not annulled.’’ 


Argument 3. Therule that the judgments or decrees of the federal district 
courts may be im hed for the purpose of showing that they were procured 
for the purpose of avoiding the due operation of the bankrupt act, recognized. 


Argument 4. Such a decree as the one in judgment is entitled to the same 
verity, and is no more liable to be impeached collaterally than the decree of any 
other court possessing general jurisdiction, and is subject to the general rule 
that where it appears that the court had jurisdiction of the subject-matter, and 

t process was duly served or an appearance duly entered, the judgment or 
decree is conclusive, and is not open to any enquiry on the merits. 

2. Bankrup of Corporations— Right of Creditors to maintain 
Suit after ptcy.—A corporation or a joint-stock company which has 
been adjudicated a bankrupt, and whose assets have been distributed in the 
bankrupt court, is not thereby discharged from the payment of its debts, nor 
are its creditors, who have proved their claims against it in the bankruptcy court 
and accepted dividends, thereby estopped from afterwards maintaining suits 

inst it for such portions of their demands as have not been satisfied , the 

vidends which they have received. In respect to corporations and joint-stock 

companies, the cn of sections 21 and 32 of the Bankrupt Act yield to 
of section 37. 

Argument 1. The whole administrative proceedings in respect to bankrupt 
corporations and joint stock companies are specifically regulated by section 37 
a8 a separate feature of the bankruptcy system. 


Argument 2. The reasons which justify the granting of a discharge to an in- 
dividual—to unclog his faculties and encourage him to start again in life—do 
not apply in the case of a corporation. 


Argument 3. If a corporation could be discharged, this would operate to dis- 
charge the individual corporators from a in those states where they are 
liable for the debts of the corporation—a result which could never have been 
contemplated by Congress. 


Error to the Court of Appeals of the State of New York. 
Mr. Justice CLirFoRpD delivered the opinion of the court. 


Corporations, whether moneyed, business, or commercial, 
and joint-stock companies are subject to the provisions of the 
bankrupt act, and the thirty-seventh section of the act pro- 
vides to the effect that upon the petition of any officer of any 
such corporation or company, duly authorized by a vote of a 
majority of the corporators at any legal meeting called for 
the purpose, or upon the petition of any creditor or creditors 
of the same, made and presented in the manner provided in 
respect to other debtors, the like proceeding shall be had and 
taken as are required in other cases of voluntary or involun- 
tary bankruptcy ; but the same section provides that no al- 
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lowance or discharge shall be granted to any corporation or 
joint-stock company, or to any person or officer or member 
thereof. 14 Stats. at Large, 535. 

Nine overdue promissory notes executed by the corporation 
defendants, were held by the corporation plaintiffs, amount- 
ing to the sum of five thousand two hundred and sixty-six 
dollars and ninety-four cents, and they instituted the present 
suit in the supreme court of the state to recover the amount. 

Service being made, the defendants appeared and set up as 
a defence in their answer that they, the defendants, had on 
their own application been declared bankrupt, and that the 
plaintiffs had proved the claim in suit in the bankrupt pro- 
ceedings, and had been paid a dividend on the same, and that 
they were thereby prevented under the bankrupt act from 
recovering the claim or any part of the same in a subsequent 
action. 

Issue being joined, the parties went to trial, and the bank- 
rupt proceedings having been introduced in evidence, the de- 
fendants moved the court to dismiss the suit, insisting that 
the plaintiffs having proved the claim in the bankrupt pro- 
ceedings and received a dividend on the same, had waived 
the cause of action; but the presiding justice denied the mo- 
tion, and directed the jury to render a verdict in favor of the 
—— for the balance due on the notes. Exceptions were 

uly filed by the defendants, and they appealed to the general 
term, where the judgment was affirmed, the court holding 
that the bankrupt court had no jurisdiction to adjudge the 
defendant corporation bankrupt, and that the proceedings in 
bankruptcy were void. Brass and Copper Co. v. Lamp Chim- 
~ Co., 64 Barb. 436. 

till dissatisfied, the defendants appealed to the court of 
appeals of the state, where the parties were again fully heard, 
and the court of appeals affirmed the judgment rendered by 
the court sitting in general term, holding that the decree of 
the bankrupt court adjudging the defendant corporation 
bankrupt, and the subsequent proceedings in pursuance of 
the same, did not have the effect to discharge the corporation 
from the claim in suit, beyond the amount paid to the plain- 
tiffs as dividends, even though the claim was proved by the 
— in the bankrupt proceedings. Same v. Same, 53 N. 

. 124, 

Sufficient appears to show that the defendants are a manu- 
facturing corporation organized under the law of the state, 
which authorizes three persons to form such a corporation, 
and requires that the trustees shall be stockholders of the 
company. Sess. Laws (1848), chap. 40, p. 54. 

Nothing being alleged to the contrary, it must be assumed 
that the corporation was duly organized, and it appears that 
a meeting of the trustees was duly called and notified to enquire 
into the condition of the affairs of the corporation, and that 
the meeting was regularly held, and it having been ascertain- 
ed to the satisfaction of the meeting, that the corporation 
was insolvent, it was voted and resolved, by a majority of the 
trustees present, that the president of the compauy be re- 
quired to file a petition in the district court that the corpora- 
tion may be adjudged bankrupt. Such a petition was accord- 
ingly filed, and if the president of the company was duly au- 
thorized to sign and file it, the plaintiffs do not deny that the 
bankrupt proceedings were regular. 

Two objections are taken to the jurisdiction of the bankrupt 
court, which in point of fact involve the same considerations. 
They are that the majority of the stockholders did not sign 
the petition filed in the district court, and that the president 
of the corporation was not authorized to sign it, which is a 
mere inference from the fact that the meeting, when the vote 
and resolution were adopted, was a regular meeting of the 
trustee; but inasmuch as the statute of the state requires that 
the trustees shall be stockholders, and no objection is made to 
the organization of the company, it may well be presumed 
that the trustees were stockholders, as required by law. 

As before remarked, three persons may form such a cor- 
poration, and the record shows that a majority of the trustees 

resent adopted the vote and resolution, which necessarily 
implies that a minority did not concur, and if not, then cer- 
tainly there must have been three or more present, and the 
record does not show that the whole capital stock of the com- 
pany is not owned by three persons. 

Viewed in the light of these suggestions, it follows that the 
want of jurisdiction in the bankrupt court is not clearly 
shown, ana that the case is plainly one where every presump- - 
tion should be that the action of the court was rightful. 

Due notice, it is conceded, was given to all concerned, and 
that the defendants appeared in the bankrupt court, and that 
they never made any objection to the jurisdiction of the court, 
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and in view of those circumstances the rule is that every pre- 
sumption is in favor of the legal character of the proceedings. 
Voorhees v. Bank, 10 Pet. 473. 

Concede that, still it is said that courts created by statute 
can not have jurisdiction beyond what the statute confers, 
which is true ; but no such question arises in the case before 
the court, as all concede that the district court had jurisdic- 
tion of the subject-matter, and that the defendants appeared 
and claimed and exercised every right which the bankrupt 
act confers. They are, therefore, estopped to deny the juris- 
diction of the court, nor are the plaintiffs in any better con- 
dition, unless it appears that the bankrupt proceedings are 
actually void. Void proceedings of course bind no one, not 
estopped to set up the objection, and in order to establish the 
theory that the proceedings in this case are void,the plaintiffs 
deny that the president of the corporation was authorized to 
make and file the petition in the district court. McCormick 
v. Pickering, 4 Comst. 279. 

Such a petition might properly be made by the president of 
the company, and be by him presented to the district court 
if he was thereto duly authorized at a legal meeting called 
for the purpose by a vote of a majority of the corporators ; 
and whether he was authorized or not, was a question of fact 
to be determined by the district court to which the petition 
was presented ; and the rule in such cases is that if there be 
a total defect of evidence to prove the essential fact, and the 
court find it without proof, the action of the court is void ; 
but when the proof exhibited has a legal tendency to show a 
case of jurisdiction, then, although the proof may be slight 
and inconclusive, the action of the court will be valid until 
it is set aside by a direct proceeding for that purpose. Noris 
the distinction unsubstantial, as in the one case the court acts 
without authority and the action of the court is void, but in 
the other the court only errs in judgment upon a question 
properly before the court for adjudication, and of course the 
order or decree of the court is only voidable. Staples v. Fair- 
child, 3 Comst. 46; Miller v. Brinkerhoff, 4 Denio, 119; Voor- 
hees v. Bank, 10 Pet. 473; Kinnier v. Same, 45 N. Y. 539. 

Jurisdiction is certainly conferred upon the district court in 
such a case, if the petition presented sets forth the required 
facts expressly or by necessary implication, and the court 
upon proof of service thereof finds the facts set forth in the 
petition to be true ; and it is equally certain that the district 
court has jurisdiction of “all acts, matters, and things,” to be 
done under and in virtue of the bankruptcy until the final 
distribution and settlement of the estate of the bankrupt and 
the close of the bankrupt proceedings. 14 Stat. at Large, 
518. 

Power, it is true, is vested in the circuit courts in certain 
cases to revise the doings of the district courts, and in certain 
other cases an appeal is allowed from the district court to the 
circuit court, but it is a sufficient answer to every suggestion 
of that sort that no attempt was made in the case to seek a 
revision of the decree in any other tribunal. Nothing of the 
kind is suggested nor can it be, as the record shows a regular 
decree unreversed and in full force. 

Grant that, and still the proposition is submitted that the 
decree was rendered without jurisdiction, for the reason 
assigned, and that that question is open to the defendants, 
even though the decree was ieteetnaot as collateral evidence 
in a suit at law or in equity in another jurisdiction. But the 
court here is entirely of a different opinion, as the district 
courts are created by an act of Congress which confers and 
defines their jurisdiction, from which it follows that their 
decrees rendered in pursuance of the power conferred are 
entitled in every other court to the same force and effect as 
the judgment or decrees of any domestic tribunal, so long as 
they remain unreversed and are not annulled. Shawhan v. 
Wherritt, 7 How. 643; Huff v. Hutchinson, 14 How. 588; Par- 
ker v. Danforth, 16 Mass. 299; Pecks v. Barnum, 24 Vt. 76; 2 
Smith’s Lead. Cas. 7th ed. 814. 

Judgments or decrees rendered in the district courts may 
be impeached for the purpose of showing that the particular 
judgment or decree was procurred for the purpose of avoid- 
ing the effect and due operation of the bankrupt act, and 
competent evidence is admissible for that intent and purpose; 
but the judgment or decree of the district court, in a case like 
the nee is no more liable to collateral impeachment, except 
to show that it was designed to prevent the equal distribu- 
tion of the debtor’s estate, than it is to such impeachment in 
the court where it was rendered. Palmer v. Preston, 45 Vt. 
159; Miller v. U.S., 11 Wall. 300. 

Authority to establish uniform laws upon the subject of 
bankruptcy is conferred upon Congress, and Congress having 









made such provision in pursuance of the Constitution, the 
jurisdiction conferred becomes exclusive throughout the 
United States. By the act of Congress the jurisdiction to 
adjudge such insolvent corporations as are described in the 
thirty-seventh section of the act, to be bankrupts, is vested 
in the district courts, and it follows that such a decree is en- 
titled to the same verity and is no more liable to be impeached 
collaterally than the decree of any other court possessing gen- 
eral jurisdiction, which of itself shows that the case before 
court is controlled by the general rule that where it appears 
that the court had jurisdiction of the subject-matter, and that 
process was duly served or an appearance duly entered, the 
judgment or decree is conclusive and is not open to any 
inquiry upon the merits. 2 Smith’s Lead. Cas., 7th ed. 622; 
Freeman on J. 2d ed.. sec. 606; Hampton v. McConnel, 3 
Wheat. 234; Gelston v. Hoyt, 3 Wheat. 312; Slocum v. May- 
berry, 2 Wheat. 10; Nations v. Johnson, 24 How. 203; D’Arcy 
v. Ketchum, 11 Id. 166; Webster v. Reid, Ib. 460. 

Such a decree adjudging a corporation bankrupt is in the 
nature of a decree in rem, as respects the status of the cor- 
poration, and if the court rendering it has jurisdiction it can 
only be assailed by a direct proceeding in a competent court, 
unless it appears that the decree is void in form or that due 
notice of the petition was never given. Way v. How, 10 
Mass. 503; Ex-parte Wieland, Law Rep., 8 Chan. Appeals 489; 
Ocean Bank v. Olcott, 46 N. Y. 15; Revell v. Blake, Law 
Rep., 7 C. P. 308. 

2. Suppose that is so, then it is insisted by the defendants 
that the case before the court is controlled by the twenty-first 
section of the bankrupt act, which, among other things, pro- 
vides that no creditor proving his debt or claim shall be 
allowed to maintain any suit at law or in equity therefor 
against the bankrupt, but shall be deemed to have waived all 
right of action and suit against the bankrupt, &c. 14 Id. 526. 

Debtors, other than corporations and joint-stock companies, 
are certainly within that provision, and if corporations are 
also within it, then it follows that the pan must be re- 
versed, as the plaintiffs are not entitled to recover. Instead 
of that, the plaintiffs deny that corporations or joint-stock 
companies are within that provision, and insist that the case 
before the court is controlled by the thirty-seventh section of 
the bankrupt act, which provides that no allowance or dis- 
charge shall be granted to any corporation or joint-stock com- 
pany, or to any person or officer or member thereof, which is 
the view of the case taken by the court of appeals of the state 
whose judgment is brought into review by the present writ 
of error. 14 Id. 535; Brass and Copper Co. v. Lamp Chimney 
Co., 53 N. Y. 124. 

Difficulties perhaps insurmountable would atfend the theory 
of the plaintiffs if the twenty-first section of the bankrupt 
act stood alone, but it does not stand alone, and being a part 
of a general system of statutory regulation it must be read 
and applied in connection with every other section appertain- 
ing to the same feature of the general system, so that each 
and every section of the act may, if possible, have their due 
and conjoint effect without repugnancy or ineonsistancy. 

Statutes must be interpreted according to the intent and 
meaning of the legislature, and that intention must, if prac- 
ticable, be collected from the words of the act itself, or if 
the language is ambiguous, it may be collected from other 
acts in pari materia, in connection with the words, and 
sometimes from the cause or necessity of the statute; but 
where the language of the act is unambiguous and explicit, 
courts are bound to seek for the intention of the legislature 
in the words of the act itself, and they are not at liberty 
1o suppose that the legislature intended anything different 
from what their language imports. Potter’s Dwarris, 146. 

Words and phrases are often found, in different provisions 
of the same statute, which, if taken literally, without any 
qualification, would be inconsistent and sometimes repug- 
nant, when, by a reasonable interpretation, as by qualifying 
both or by restricting one and giving to the other a liberal 
construction, all become harmonious and the whole difficulty 
disappears; and in such a case the rule is that repugnancy 
should, if practicable, be avoided, and that if the natural im- 
port of the words contained in the respective provisions tends 
to establish such a result, the case is one where a resort may 
be had to construction for the purpose of reconciling the in- 
consistency, unless it appears that the difficulty can not be 
overcome without doing violence to the language of the law- 
maker. 

Section twenty-one, if taken literally, would require that 
the whole claim of every creditor proving his claim, who 
is included within its operation, should be forever discharged, 
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but the thirty-third section of the act provides that no debt 
created by the fraud or embezzlement of the bankrupt, or by 
his defalcation as a public officer, or while acting in a fidu- 
ciary character, shall be discharged under the bankrupt. act. 
Such debts may be proved, and the provision is that the 
dividend shall be a payment on account of the debt, but it 
is incorrect to suppose that the creditor by proving such a 
debt waives “all right of action and suit against the bank- 
rupt.” On the contrary it is well settled that no conse- 
quences can be allowed to flow from proving a debt which 
are inconsistent with the provisions of section thirty-three. 
or ge Robinson, 6 Blatch. 253; In re Rosenberg, 2 N. B. 
1 


Where the bankrupt has in all things confirmed to his duty 
under the bankrupt act he is entitled to receive a discharge, 
and the thirty-fourth section provides that a discharge duly 
granted shall, with the exceptions specified in the preceding 
section, release the bankrupt from all debts, claims, liabilities, 
and demands which were or might have been proved against 
his estate in bankruptcy. 

Debts due the United States are not enumerated in the 
exceptions contained in section thirty-three, but all admit 
that such debts may be proved in the bankrupt proceedings, 
and yet it is settled law that the certificate of discharge 
does not release any debt which the bankrupt owes to the 
United States. U.S. v. Herron, 20 Wall. 253. 

‘Other examples of the kind might be referred to where it 
has become necessary to qualify, restrict, or limit certain pro- 
visions of the bankrupt act, in order to reconcile seeming 
incongruities and inconsistencies; but those mentioned will 
be sufficient for the present investigation. 

Beyond all question corporations of the kind and joint-stock 
companies are brought within the provisions of the bankrupt 
act by the thirty-seventh section, and the whole administra- 
tive proceedings in respect to such bankrupt corporations 
and joint-stock companies are specifically regulated by that 
section as a separate feature of the bankruptcy system. Much 
of the system applicable to such corporations and companies, 
it is true, is borrowed by general phrases from the other sec- 
tions of the same act, but only such portions of the same as 
are expressly or impliedly adopted by that section are applica- 
ble to such corporations and companies, as clearly appears 
from the distinct features of the regulations prescribed, which 
are as follows: 

(1) That the officer signing the petition for voluntary bank- 
ruptcy must be duly authorized by a vote of the majority of 
the corporators at a legal meeting called for the purpose. (2) 
That the petition for involuntary bankruptcy may be made 
and presented by any creditor or creditors in the manner 
provided in respect to debtors, without any specification as 
to the number of the creditors or the amount of their debts. 
(3) That the like proceedings shall be had and taken as pro- 
vided in the case of debtors. (4) That all the provisions in 
the act which apply to the debtor or set forth his duties in 
regard to furnishing schedules and inventories, executing 
papers, submitting to examination, disclosing, making over, 
secreting concealing, conveying, assigning, or paying away 
his money or property shall, in like manner and with like 
force, effect and penalties apply to each and every officer of 
such corporation or company in relation to the same matters 
concerning the corporation or company and the money and 
property thereof. (5) That all payments, conveyances and 
eennente declared fraudulent and void by the act, when 
made by a debtor, shall, in like manner and to the like extent 
and with like remedies, be fraudulent and void when mace 
by a corporation or company. (6) That no allowance or dis- 
charge shall be granted to any corporation or joint-stock 
company, or to any person or officer or member thereof. (7) 
That all the property and assets of any corporation declarec 
bankrupt by proceedings under the bankrupt act shall be 
distributed to the creditors of the corporation in the manner 
therein alee in respect to natural persons. 14 Stats. at 
Large, 535. 

Special regulations in respect to petitions are enacted by 
section thirty-seven of the bankrupt act, where the insolvent 
is a corporation or joint-stock company, different from those 
prescribed in cases where the insolvent party is a natural 
person or partnership. But subject to the exception that no 
allowance or discharge shall be granted to any such corpo- 
ration or joint-stock company, all the administrative proceed- 
ings are to be the same as in case of bankrupt individuals, 
not because corporations are within the words of the other 
provisions of the bankrupt act, but because the thirty-seventh 
section-of the act provides that the provisions of the act shall 





apply to such corporations and jomt-stock companies, and it 
appears that all the administrative proceedings with that ex- 
ception are required to be in conformity to the regulations 
prescribed in respect to individual bankrupt debtors. 

By the terms of the section corporations adjudged bank- 
rupt are also made subject to the same duties as individual 
bankrupt debtors in regard to all the matters therein specified, 
but the emphatic exception to all those general regulations is 
that no allowance or discharge shall be granted to any cor- 
poration or joint-stock company, or to any person, officer, or 
member thereof. 

Examined in the light of these suggestions it is as clear as 
anything dependant upon the construction of a statute well 
can be, that Congress in giving jurisdiction to the district 
courts to adjudge moneyed, business, and commercial corpor- 
ations and joint-stock companies bankrupt, never intended 
to adopt the introductory paragraph of section twenty-one 
or section thirty-two as applicable to such corporations or 
companies. Neither corporations of the kind nor joint-stock 
companies are within the words of either of those sections, 
and it is equally clear that nothing is contained in section 
thirty-seven to support such a conclusion, from which it 
follows that the claim of the plaintiffs, beyond the amount 
received as dividends, is not Sechargea by the proceedings 
in bankruptcy. 

Good and sufficient reasons may be given for granting a 
discharge from prior indebtedness to individual bankrupts 
which do not exist in the case of corporations, and equally 
good and sufficient reasons may be given for withholding 
such a discharge from corporations which do not in any 
sense apply to individual bankrupts. Certificates of dis- 
charge are granted to the individual bankrupt “ to free his 
faculties from the clog of his indebtedness,” and to encourage 
him to start again in the business pursuits of life with fresh 
hope and energy, unfettered with past misfortunes or with 
the consequences of antecedent improvidence, mismanage- 
ment, or rashness. 

Many corporations, it is known, are formed under laws 
which affix to the several stockholders an individual liability 
to a greater or less extent for the debts of the corporation, 
which, in case certain steps are taken by the creditors, become 
in the end the debts of the stockholders. Such a liability 
does not in most cases attach to the stockholder until the 
corporation fails to fulfill its contract, nor, in some cases, 
until judgment is recovered against the corporation and exe- 
cution issued and return made of nulla bona. Stockholders 
could not be held liable in such a case if the corporation is 
discharged, nor could the creditor recover judgment against 
the corporation as a necessary preliminary step to the stock- 
holder’s individual liability. 

Consequences such as these were never contemplated by 
Congress, and the fact that they would flow from the theory 
of the defendants, if adopted, goes very far to show that the 
theory itself is unfounded and unsound. Instances of such 
individual liability are not rare, and it appears that the law 
under which the defendants were organized makes the several 
stockholders individually liable to the creditors of the com- 
pany, ip an amount equal to the amount of their stock, for 
all debts and contracts of the company, until the whole 
amount of the capital stock is subscribed and: paid. Sess. 
Laws of N. Y., 1848, p. 56, sec. 10. 

Bankrupts, other than corporations or joint-stock com- 
panies, if they have conformed in all things to their duty 
under the bankrupt act, are entitled to receive a certificate of 
discharge, and the provision is that such certificate shall 
operate to discharge such a bankrupt from all debts and 
claims which by said act are made provable against his es- 
tate, subject, of course, to the exceptions described in the 
thirty-third section of the same act. Bennett v. Goldthwait, 
109 Mass. 494; Wilson v. Capuro, 41 Cal. 545; in re Wright, 
36 N. Y. Pn. 174. 

Since this litigation was commenced Congress has amended 
the twenty-first section of the bankrupt act and provided 
that where a discharge has been refused or the proceedings 
have been determined without a discharge, a creditor proving 
his debt or claim shal] not be held to have waived his right 
of action or suit against the bankrupt. 18 Stats. at Large, 179. 

Comment upon that provision is unnecessary, as it clearly 
appears that the unamended act did not discharge the claim 
of the plaintiffs. . 

Judgment affirmed. 





In spite of the predictions of his doctors, Mr. Chas. O’Connor has con- 
cluded not to die, and is now engaged in the trial of the Tweed Ring cases. 
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Hay-fork Commercial Paper—Signature obtained by 
Means of Fraud. 


CITIZEN’S NATIONAL BANK vy. SMITH.* 
Superior Court of New Hampshire, August 12, 1876. 


The defendant was induced to sign his name, as maker, to a negotiable prom- 
issory note, by fulse and fraudulent representations that it was a contract of an 
entirely different character, whereby he would incur no pecuniary liability; but 
it appeared further, that it was a negligent act on his part to sign the note with- 
out ascertaining whether it was what the ogy represented, or something else. 
Held, that the defendant was precluded by his negligence from setting up the 
—_ . = a bona fide holder of the note who had purchased it for value 

ore due. 


This action was, at the September term, 1874, committed 
to a referee, who, at this term, reported the following facts: 

This is an action of asswmpsit upon a promissory note, of 
which the following is a copy: “ Tilton, N. H., January Ist, 
1872. Nine months after date, I promise to pay, to the order 
of R. M. Grems, one hundred and forty dollars, at my resi- 
dence in Tilton, N. H., value received and int. Due Oct. 4, 
72. LORENZO SMITH.” On the back of said note is the 
following: “ Without recourse. R.M.Grems.” ‘Demand 
and notice waived. Leonard Gerrish.” The plaintiffs pur- 
chased the note, a short time after its date, in good faith, 
without notice of any defect. The signature is genuine, but 
the note is wholly without consideration. The defendant 
did not contract to give any note, nor know or have any 
suspicion that it was a note he was signing, but was fraudu- 
lently induced by the payee to sign it under the pretence that 
it was an agreement to become agent of a patent hay-fork, 
and upon the representation by the payee that the defendant 
was to incur no pecuniary liability. It was a negligent act 
on the part of the defendant to sign the note without ascer- 
taining whether it was what the payee represented, or some- 
thing else. [At the request of the defendant, I add the 
following: The defendant is an old man, of limited educa- 
tion and poor eyesight, and is not in the habit of writing 
except to sign his name. To this, at the request of the 
plaintiffs, I add the following: His daughter, an intelligent 
woman, was present when the note was signed, and had an 
opportunity to read it.] A few days after the note fell due, 
the defendant, having learned that the plaintiffs had it, 
called at the bank and examined it, and gave notice to the 
cashier that he should not pay it. There was no proof that 
ayment of the note was ever demanded at the defendant’s 
nouse. The defendant’s counsel, on the day after the hearing 
closed, took the position, in a letter to the referee, that the 
action cannot be maintained for want of a demand at the 
defendant’s house. The referee ruled, pro forma, that the 
laintiffs are entitled to recover, and finde that the defendant 
id promise, in manner and form as the plaintiffs have de- 
clared, and assesses the damages in the sum of one hundred 
and forty dollars, and interest from January 1, 1872; but if 
the court shall be of opinion that upon the foregoing facts 
the plaintiffs are not entitled to recover, then the referee 
finds that the defendant did not promise in manner and form 
as the plaintiffs have declared. 

The questions arising on the foregoing report were trans- 
ferred to this court for determination by RaNnp, J. 

Pike and Blodgett, for the defendant. 


It appears from the case (1) that the defendant did not con- 
tract to give any note ; (2) that he did not know or have any 
suspicion that it was a note he was signing; (3) that his 
signature was obtained by fraud, and under the pretence 
that it was an agreement to become agent for a patent hay- 
fork, and that he was to incur no pecuniary liability ; (4) 
that the note is wholly without consideration ; (5) that the 
defendant is an old man, of limited education and poor eye- 
sight, and not in the habit of writing except to sign his 
name ; and (6) that the plaintiffs are innocent holders for 
value before maturity. 

I. The facts reported present an instrument in the form 
of a promissory note, but the substance is wholly wanting. 
There was no knowledge, no consideration, no consent, and 
no delivery on the part of the defendant. What he did was 
not through the free and bona fide exercise of his will, but 
through an outrageous and unmitigated fraud. Our position 
therefore is, that the instrument upon which the plaintiffs 
seek to recover is not legally or in fact the uote of the 
defendant ; that he is no more bound by it than if it were 
a total forgery, signature included ; and that, in contempla- 


*To be reported in 55 N. H. 593. 








tion of law, it is but a blank piece of paper, to which no addi- 
tional validity can be given, because it is in form negotiable 
or in the hands of an innocent holder for value before 
maturity. It is notorious that hundreds of similar instru- 
ments have been recently obtained in a like manner in this 
state by parties who have been driven from other states by 
the decisions of the court, and the questions arising in the 
present case are therefore of great importance. However it 
may have been formerly, the uniform current of the later 
decisions in this country is against the validity of such 
instruments, and the principles upon which such decisions 
are based may well be considered to be firmly established as 
sound rules of law, founded in reason. ‘‘ The maker of a 
promissory note, whose signature is obtained without his 
consent or knowledge, will not be held on the note, even in 
the hands of an innocent holder, for value before maturity.” 
Briggs v. Ewart, 51 Mo. 245. The court say, in their opinion 
in this case (January term, 1873),—“ It may well be assumed 
as an axiom too well settled to be disputed, that no one can 
be made a party to a contract without his own consent. Al- 
though his signature may be put to the writing and may 
have been written by himself, yet, if he did not know what 
he was signing, but acted honestly under the belief that he 
was signing some other paper and not the one he really signed, 
he ought not to be bound by such signature. In the execu- 
tion of instruments of writing, such as contracts, deeds, &c., 
the mind must act intelligently, and the instrument must not 
only be signed, but delivered by the party as and for what he 
intended it for. Commercial paper is no exception to this 
rule, only that in some cases a party, knowingly putting his 
name to such paper, may, by his own negligence, be estopped 
from disputing its execution as against an innocent holder 
for value. * * The point is, that the mind must act in the 
execution of the paper. It must be executed as and for the 
paper it purports to be. If the mind is drawn away from it 
by fraud or otherwise, and the party is induced to sign it as 
and for another instrument from what it purports to be, then 
there is no consent given and no delivery coats or authorized 
to be made of the paper so signed. If such paper purports 
to be a negotiable note, it is void as to the payee and all 
other holders. whether innocent purchasers or not ”’—ib. 249, 
250. ‘*The maker of a promissory note may defend against 
a bona fide holder for value, on the ground that when he 
signed the note it was represented and he believed it to be a 
contract of an entirely different character. This class of 
cases forms an exception to the general rule regarding the 
liability of makers of promissory notes to bona fide holders, 
and may be ranked with notes declared void by statute.” 
Whitney v. Snyder, 2 Lans. (N. Y.) 477. “A promissory 
note, incorporated by a patent right vendor into a pretended 
contract for an agency to sell certain machines, the signer 
not being able to read writing with facility—held, in an action 
by an innocent holder, to be invalid through fraud.” Puffer 
v- Smith, 57 Ill. 527. This decision is founded upon Taylor 
v. Atkinson, 54 Ll. 196, decided June term, 1870. ‘“ The de- 
livery of a promissory note by the maker is necessary to a 
valid inception of the contract. The possession of a prom- 
issory note by the payee or indorsee is prima facie evidence 
of adelivery. Butif it were put in circulation by force or 
fraud without fault on the part of the maker, there can be 
no recovery upon it, even in the hands of an innocent holder.” 
Burson v. Huntington, 21 Mich. 416. ‘ When the defendant 
unwittingly signs an instrument in the form of a negotiable 
promissory note, relying upon false representations, made to 
him at the time, that the instrument he is signing is a mere 
duplicate of a contract just previously signed by him, making 
him the agent for the sale of a patent hay-fork, under circum- 
stances devoid of negligence on his part, * * and he de- 
livers the same in ignorance of its true character, believin 

it to be the mere duplicate contract which he supposed he hac 

signed, such instrument is to be regarded as a forgery, and 
cannot be enforced in the harids of a bona fide purchaser. 
The maxim, that when one of two innocent persons must 
suffer by the acts of a third, the loss must be borne by the 
person who enables such third person to occasion it, does not 
apply to such a case. This maxim supposes the action of the 
person upon whom it imposes the loss to have proceeded 
from.intelligence, and not to have been the result of duress. 
It presumes the assent of the will of the actor. If from any 
cause the assent of the will is wanting, the result is the same 
asif the act were done under duress, or by an insane man.” 
Gibbs v. Linabury, 22 Mich. 479 ;—See, also, Aude v. Dixon, 
6 Exch. 869. The same doctrine is also held in Walker v. 
Ebert, 29 Wis. On page 197 of the opinion, Drxon, C. J., 
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says,— The inquiry goes back of all questions of negotia- 
bility, or of the transfer of the supposed paper to a purchaser 
for value, before maturity and without notice. It challenges 
the origin or existence of the paper itself; and the propo- 
sition is, to show that it is not, in law or in fact, what it 
dy hg to be, namely, the promissory note of the maker. 
or the purpose of setting on foot or pursuing this inquiry, 
it is immaterial that the supposed instrument is negotiable 
in form, or that it may have passed to the hands of a bona 
Jide holder for value. Negotiability in such cases presup- 
oses the existence of the instrument as having been made 
y the party whose name is subscribed ; for, until it has been 
so made and has such actual legal existence, it is absurd to 
talk about a negotiation or transfer, or bona fide holder of it, 
within the meaning of the law merchant. That which in 
contemplation of law never existed as a negotiable instru- 
ment, cannot be held to be such; and to say that it is and 
has the qualities of negotiability because it assumes the form 
of that kind of paper, and thus to shut out all enquiry into 
its existence, or whether it is really and truly what it pur- 
ports to be, is petitio principii—begging the question alto- 
gether.” So, also, in Kellogg v. Steiner, 29 Wis. 626, it is held 
that “where one is induced by fraud, and without laches 
on his part, to sign a negotiable note supposing it to be a 
non-negotiable instrument, such note is invalid, even in the 
hands of an innocent third party.” To the same effect is 
Chapman v. Rose, 44 How. (N. Y.) 364. Cline v. Guthrie, 42 
Ind. 227, was another hay-fork agency swindle. The head 
notes are,—“‘ Where the maker of a promissory note, payable 
at a bank in this state was induced by the fraud and circum- 
vention of the payee to sign his name to such note, when he 
honestly supposed and believed that he was writing his name 
on a blank piece of paper to enable the payee to see how his 
name was spelled or written, and the maker did not, after he 
discovered that he had so signed his name to the note, volun- 
tarily deliver it to the payee, but it was taken possession of 
wrongfully and forcibly by the payee, and by him carried 
away against the consent of the maker and negotiated—held, 
that the maker was no more bound by his signature than if 
it were a total forgery, although the person to whom it was 
negotiated was a purchaser and holder in good faith and for 
a valuable consideration before maturity ;—held, also, that, 
admitting that the maker signed his name to the note with 
full knowledge of its character, it was nevertheless invalid 
and void, even in the hands of an innocent purchascr for 
value, for the want of delivery ; nor was the maker liable on 
the ground that when one of two innocent persons must 
suffer by the act of a third, he who has enabled such third 
erson to occasion the loss must sustain it. Detwiller v. 
ush, 44 Ind. 70, decided the same year (1873), was as follows : 
“Complaint upon a promissory note, payable at a bank in 
this state, and indorsed by the payee to plaintiff before ma- 
turity. Answer,—that there was no agreement or contract 
between the defendant and the payee by which a note was to 
be made; that no note was shown or read to the defendant, 
but alleging that there was a contract about other matters 
which was signed by the defendant; and if the note in suit 
was contained in the paper signed, it was so disguised and 
concealed that the de at could not with reasonable dili- 
gence have discovered the same ; that he never gave the note, 
and if his signature to it is genuine, it was obtained without 
his knowledge or consent, by fraudulent means to him un- 
known, &c. Held, that the answer was good on demurrer.” 
“Forgery may be committed by deceitfully and fraudulently 
obtaining the signature of a party to an instrument which he 
has no intention of signing.” Clay v. Schwab, 1 Mich. (N. P.) 
168 (U. S. D. 1871, Vol Ti). “Where a person writes his 
name on a blank piece of paper, to be used for the purpose 
of identifying his signature, and the person to whom it is 
given, without the knowledge of the other, writes over such 
signature a promissory note, which is negotiated before ma- 
turity to an innocent holder, it will be held that the instru- 
ment is a forgery, and the holder not entitled to recover.” 
Caulkins v. hisler, 29 Iowa 495 ;—see, also, Nance v. Lary, 
5 Ala. (N. 8.) 370. ‘“ Where the signature of the promissor 
was obtained by fraud, the note is void in the hands of an 
innocent holder.” Dunn v. Smith, 12 Sm. & M. Miss. 602. 
“ A total fraud in the consideration of a promissory note, or 
in the manner of obtaining it, will render the note void. 
Shepherd vy. Hall, 1 Conn. 329. 
IL. But the referee finds that it was a negligent act on the part 
. of the defendant in not ascertaining what he was signing. Some 
of the cases apparently make this finding material, and if it is, 
we ask the court to revise it. The right to do this will hardly 





be questioned,—first, because negligence is a mixed question 
of law and fact, and where the facts have first been ascertain- 
ed, whether they constitute negligence or not, is a matter of 
law (1 Hill. on Torts, 132, and cases cited); and, second, be- 
cause the power of revision is expressly conferred by section 
thirteen of the act, under which the referee was appointed. 
We contend that the conclusion of the referee is both un- 
founded and unjust. Practically, it holds the defendant to 
the highest rule of diligence and prudence which could be re- 
quired of anybody ; for no one, with the utmost care and the 
greatest capacity and business ability, could, under the cir- 
cumstances, have done more than to ascertain what he was 
signing. To hold the defendant up to such arule is contrary 
to the instinctive sense of reason and justice, and has no 
foundation in law or equity. Negligence is from its nature a 
relative term. What constitutes negligence in any given case 
depends upon the circumstances of that case. 


Barnard, for the plaintifts. 


The case finds that the plaintiffs purchased the note in suit 
before its maturity, in good faith, without notice of any defect. 
The defendant claims that,as between him and the payee of the 
note, he was defrauded, and for this reason he denies his lia- 
bility to pay the note. It seems to me the rights of the par- 
ties on this state of facts have been too long and too often 
settled, both by the courts of this and other states, to be se- 
riously questioned. The doctrine of our own courts, from 
Perkins v. Chellis,1 N. H. 254, which was an action of as- 
sumpsit for a note fraudulently obtained for a worthless pa- 
tent-right, to Clark v. Whitaker, 56 N. H. 474, when applied 
to facts as they appear in this case, is uniform. I think that, 
as stated in Doe v. Burnham, 31 N. H. 431, “a bona fide hold- 
er, for a valuable consideration, who became such before the 
dishonor of the note, takes it free from all defences between 
prior parties ;’”—see, also, Clement v. Leverett, 12 N. H. 317, 
where the sale of a bill of exchange amounted substantially 
to a larceny of the amount from the drawer. Emerson v. 
Crocker, 5. N. H. 159; and Clark v. Pease, 41 N. H. 414. In 
the last case this doctrine was fully discussed, and the same 
defence was urged by counsel, as in this case, that the whole 
essence of a contract was wanting between the original par- 
ties ; as it was, there being no free exercise of the mind or 
will, the doctrine laid down in Doe v. Burnham, above stated, 
was again affirmed by the court, subject only to such excep- 
tions as belong to general rules. The learned chief justice, 
after considering the exceptions, suggested the following as a 
safe guide to dealers in commercial paper: First, he must as- 
sure himself of the genuineness of the signature, or, if signed 
by an agent, that he was duly authorized; second, he must 
make such enquiries as to ascertain that the signer was not 
an infant or married woman, an alien enemy, an insane per- 
son, or some one who is always presumed by the law to be 
incompetent to contract ; third, to enquire whether the signer 
of the note had been trusteed, or whether his claim would be 
affected by any other special statute. When he has satisfied 
himself on these points, if he learns of no other defect, and 
the signer is of sufficient ability, he may purchase. But sup- 
pose it should turn out that the note was obtained of the 
maker by fraud, or by duress, when the maker was in no 
fault; what rule shall then be applied? The long established 
one, that, when one of two innocent persons must suffer, the 
loss should fall upon him who has suffered a negotiable secur- 
ity with his name attached to it to get into circulation, and 
thereby mislead the endorsee. Such rules and such applica- 
tion of them are necessary to give security to negotiable pa- 
per. See authorities cited in Clark v. Pease, before cited, 423 
—425; 1 Pars. on Notes, 279; Sweetser v. French, 2 Cush. 309- 
313; Gould v. Legee, 5 Duer. 260; Powers v_ Ball, 27 Vt. 662 ; 
Humphrey v. Clark, 27 Conn. 381; Griswold v. Davis, 31 Vt. 
390; Putnam v. Sullivan, 4 Mass. 45; Tucker v. Morrill, 1 
Allen, 528; 2 Pars. on Notes and Bills, 42, also, sec. 3, ch. 9, 
on Lost Notes and Bills; Story on Promissory Notes, sec. 
191; Phelen v. Moss, 67 Penn. cited in 11 Am. Law Reg. 124. 
In this case, the right of the holder of a note, fraudulent, as 
between the original parties, is discussed and authorities ex- 
amined. The authorities cited by the defendant are from 
courts which seem to regard the equities of the defendant, in 
this class of cases, as embracing the first and controlling duty 
of the court, apparently forgetting that, in the eye of the law, 
negotiable paper is the representative of money, and is used 
in mercantile transactions as its substitute, and that any 
change from the well settled law, familiar alike to the courts 
and men of business, is little less serious in its results than a 
change in the currency of the country, and the laws affecting 
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the same. The equities of the case are, however, by no means 
all on one side, for whenever there is a defendant who has 
been defrauded, there is a plaintiff who has honestly and in 
good faith, without notice, parted with an amount of money 
equal to the fraudulent claim; so that the rule of the law, af- 
ter all, seems to rest in plain common sense, and it is only an 
admission that there are individual misfortunes which it does 
not attempt to remedy. Here the defendant was defrauded ; 
for that the law should give him the fullest remedy against 
the wrong-doer ; but why should he retrieve his misfortunes 
at the expense and damage of the plaintiffs, who have neither 
done, nor been privy to doing wrong? The plaintiffs have 
misfortunes enough of their own. The paper they purchased 
was the property which they became the owner of, without 
the violation either of legal enactments or good morals. And 
why should the misfortunes of the defendant be turned over 
to the plaintiffs more than to any other innocent party, more 
especially in this case, when the defendant’s misfortune arises 
from his own negligent acts ?—for, if one by his negligence 
effects a transaction whereby an innocent party suffers, the 
negligent party must bear the loss. Ganard v. Hadden, 67 
Pa.; Zimmerman v. Rolfe, 74 Pa.—cited in 14 Am. Law Reg. 
193. This principle is recognized in most of the cases cited 
in the defendant’s brief; also in Clark v. Whitaker, 50 N. H. 
474, anc in a great variety of cases, many of which are cited 
in Shear. & Redf. on Neg. ch. 3, p. 227. As to the place of 

ayment, undoubtedly, following the general rule, before the 

ank can recover upon the note, they must show ademand at 
the defendant’s residence,or a sufficient excuse for not demand- 
ing payment there; but I say,—first, the exception was not 
properly taken, because nothing was claimed upon the pr 
until after the hearing was closed and the case submitted and 
the parties had separated ; and, secondly, this took place, not 
from any mistake or misapprehension on their part, but for 
the manifest reason that the defendant had called in at the 
bank, examined the note, and given notice to the cashier that 
he should not pay it. This ended all questions as to the ne- 
cessity of any further demand. The reason for the demand 
no longer existed, and the law, therefore, did not impose the 
senseless and formal duty of again giving the defendant an 
opportunity t refuse to pay. Stanley v. Stanley, 2 N. H. 364; 
Barker v. Barker, N. H. 333. If any revision of the referee’s 
finding on the question of negligence is to be had, I wish to 
be heard on the evidence, which is abundant and conclusive 
to sustain the report, and mostly in written and printed in- 
struments. 


Lapp, J. The question, whether one who has been induced 
by fraudulent representations, without negligence on his part, 
to sign a promissory note or bill of exchange, supposing it to 
be a contract of an entirely different character, is liable on 
the note or bill to one who has purchased it in good faith for 
value, before due, has been considered within a few years in 
quite a number of the states ; and the decisions seem to have 
been nearly uniform that he is not. Several of the cases holding 
this doctrine are referred to in the able brief furnished us by 
counsel for the defendant ; and an examination of those cases 
shows, as it seems to me, that the doctrine stands on a very 
firm basis of reason and legal principle. The same question 
was decided in the same way by the English Court of Com- 
mon Pleas in 1869. Foster v. Mackinnon, Law Rep. 4 C. P. 
704. That was an action by endorsee against endorser of a 
bill of exchange,of which the plaintiff became the holder before 
it became due, and without notice of any fraud. The defend- 
ant, who was a gentleman far advanced in years, was induced 
to put his name on the back of the bill by fraudulent repre- 
sentations, under the following circumstances: One Callow 
had been secretary to a company engaged in the formation of 
a railway, in which the defendant was interested, and the de- 
fendant had at some time previously, at Callow’s request, 
signed a guaranty for 3,000/., in order to enable the company 
to obtain an advance of money from their bankers. Callow 
took the bill in question to the defendant, and asked him to 
put his name on it, telling him it was a guaranty; whereupon 
the defendant, in the belief that he was signing a guaranty sim- 
ilar to that which he had before given and out of which no 
liability had resulted to him, put his signature on the back of 
the bill as endorser. Bovill, C. J., before whom the cause was 
tried at nisi prius, directed the jury that “if the defendant’s 
signature to the document was obtained upon a fraudulent 
representation that it was a guarauty, and the defendant 
signed it without knowing it was a bill and under the belief that 
it was a guaranty, and if he was not guilty of any negligence 
in so signing the paper, he was entitled to the verdict. The 
full bench held that this was a proper direction. Byles, J., 











who delivered the judgment of the court, in the course of his 
opinion (p. 711) says :—“ It seems plain, on principle and on 
authority, that if a blind man, or a man who can not read, or 
who for some reason not implying negligence forbears to 
read, has a written contract falsely read over to him, the 
reader misreading to such a degree that the written contract 
is of anature altogether different from the contract pretended 
to be read from the paper which the blind or illiterate man 
afterwards signs, then, at least, the signature so obtained is 
of no force. And it is invalid, not merely on the ground 
of fraud where fraud exists, but on the ground that 
the mind of the signer did not accompany the signature; in 
other words, that he never intended to sign, and, therefore, 
in contemplation of law, never did sign the contract to which 
his name is appended.” 

I have seen but one case—Douglass v. Matting, 29 lowa 49— 
where the rule has been directly held the other way; and I 
should be prepared to dispose of this case by the application 
of a doctrine which appears to be so sensible and so well sus- 
tained by authority, if the facts found by the réferee stopped 
here ; but he found, in addition, that it was a negligent act on 
the part of the defendant to sign the note without ascertain- 
ing whether it was what the payee represented, or something 
else; and this, I think, puts a very different face upon the 
matter. That the defendant cannot be held by virtue of any 
actual contract or promise is very clear, because he never made 
any contract; but that he should be estopped by his own 
negligence from denying, as against an innocent holder for 
value, the usual legal effect of his signature to a negotiable 
instrument, or be discharged from liability for the proximate 
consequences to such innocent holder of his own negligent 
act, seems to be equally clear both upon reason and authority. 
See Swan v. North British Co., 7 Hl. & N. 603; s. c. in error, 
2H. & C. 175, and cases referred to.' 

But the defendant claims that the finding of negligence by 
the referee is wrong, and that his report ought to be revised 
in that particular by the court here. I do not think that can 
be done. The motion to recommit the report for the purpose 
of a further hearing on this point, or that the question of 
negligence be tried by jury, should be addressed to the circuit 
court. If the motion for a re-trial of the facts, either by the 
referee or a jury, should be denied in the circuit court, I am 
of opinion there must be judgment on the report for the 
plaintiff. 

Cusuina, C. J.—The case of Putnam v. Sullivan, 4 Mass. 
45, is very much like the present. There the defendants, 
having occasion to be absent from home, had intrusted to 
their confidential clerk several blank papers with the name of 
the firm written upon them, to be filled up, some of them as 
notes signed by the firm, and others made payable to the 
firm, with the firm’s endorsement upon them. One of these 
blanks was intended to be given to the promissor on the note 
in suit, but he by a fraudulent trick induced the clerk to give 
him more than one of these papers, and this note had been 
fraudulently made on one of them. 

It was conceded that the plaintiffs were bona fide endorsees 
for value without notice. The case was ably argued, and 
judgment rendered for the defendants by Parsons, C.J. The 
learned judge, in his opinion, says,—‘‘The counsel for the de- 
fendants agree, that, generally, an endorsement obtained by 
fraud shall hold the endorsers according to the terms of it; 
but they make a distinction between the cases where the en- 
dorser through fraudulent preys has been induced to 
endorse the note he is called on to pay, and where he never 
intended to endorse a note of that description, but a different 
note, and for a different purpose. 

Perhaps there may be cases in which this distinction ought 
to prevail,—as, if a blind man had a note falsely and fraudu- 
lently read to him, and he endorsed it, supposing it to be the 
note read tohim. But we are satisfied that an endorser can 
not avail himself of this distinction, but in cases where he is 
not chargeable with any laches or neglect, or misplaced confi- 
dence in others. Here, one of two innocent parties must 
suffer. Mf . The loss has been occasioned by the mis- 
placed confidence of the endorsers in a clerk too young or too 
inexperienced to guard against the arts of the promissor.” 

In the present case, no fault is imputable to the plaintiff. 
It clearly stands in the position of a bona fide endorsee for 
value without notice. 

I have nothing to add to the citation above made, from 
the case of Putnam vy. Sullivan. Of two innocent parties, 

And see Shirts v. Overjohn, decided by the Supreme Court of Mis- 


souri, May term, 1875, and a valuable note thereon, in the CenrraL Law 
JouRNaL of July 2, 1875, pp. 423-426. REPORTER. 
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he by whose negligence the loss has been occasioned must 
bear it. 

It is interesting to remark that the law, as held to-day by 
the English court in the case cited by my brother Ladd, 
after the discussions of nearly three-quarters of a century, 
stands exactly where the great American jurist left it. 

Smiru, J.—In Lickbarrow v. Mason, 2 Term 70, Ashhurst, 
J., says,—“‘ We may lay it down as a broad principle, that 
whenever one of two innocent persons must sufler by the 
acts of a third, he who has enabled such third person to 
occasion the loss must sustain it.” This rule is based in a 
sound legal principle, and commends itself to the good sense 
of every intelligent person. It has been long established by 
numerous authorities, both English and American, including 
several in this state, cited in the brief’ of counsel. It further 
a from the report of the referee that the plaintiff pur- 
chased the note in suit, before maturity, in good faith, and 
without notice of any defect. It further appears from the 
report, that it was a negligent act on the part of the defend- 
ant to sign the’note, without ascertaining whether it was what 
the payee represented it to be. The defendant, then, having 
by his negligent act enabled another person to occasion a loss, 
he must sustain it. Unless the circuit court, for cause shown, 
shall recommit the report, the plaintiff is entitled to judgment 
on the report. 


Foreign Selections. 


Insvunies Anisinc from Braeacu or Duty TowArp Turrp Persons. 
—The case of Cattle v. The Stockton Waterworks, L. R. 10 Q. B. 453, 
decided a somewhat important point with regard to the question how 
far a right of action accrues to one injured in consequence of a breach 
of a contract with a third person, or a breach of duty to a third person. 
The doctrines on the subject laid down in the cases of Langridge v. 
Levy, 2 M. & W. 519, 4 M. & W. 837, and Lumley v. Gye, 2 E. & B. 
216, are well known. In the former the defendant had made a false 
representation as to the soundness of a gun to the plaintiff's father, and 
the plaintiff having used the gun relying on this, his hand was shattered 
by the bursting of the gun. It was held that there being fraud, and 
dam as the result of that fraud, not from an act remote and conse- 

uential, bnt one contemplated ¥ the defendant at the time as one of 
its results, the party guilty of the raud was responsible. In Lumley v. 
Gye the action was for maliciously procuring a third person to break 
her contract with the plaintiff, and the decision seems to have been 
based on the existence of malice. 

Although in the beginning of these remarks we have used the same 
language as Blackburn, J., in Cattle v. The Stockton Waterworks Com- 
pany, in classifying questions of this nature, it does not seem to us that 
it is the clearest way of putting it to say that the true question is how 
far a person in ured has a right of action in consequence of «a breach of 


* a contract with, or a breach of duty to, a third person. The question 


is not strictly one of remoteness of damage in reference to the breach 
of duty to, or contract with, the third person, as the language, which is 
sometimes loosely used with regard to cases of this nature, would seem 
to imply. The true question obviously is whether there has been any 
breach of duty towards the injured pees. Looking at the question 
from this point of view it is obvious that the case of Langridge v. Levy 
goes a very great way. What breach of duty had the defendant com- 
mitted towards the plaintiff? It is quite obvious that there is no 
general duty, in a legal sense of the word, towards the public to sell 
none but sound guns. The case must, therefore, be put on the ground 
of false representation, but the false representation was, in fact, made 
to the father. It seems that the case must, in substance, rest on the 
footing that the defendant —— that the Ooh preteens would 
be repeated to the plaintiff, and that it was as if he had himself made 
it to the plaintiff and thereby induced him to use the gun. So regarded, 
the case is merely an instance of the ordinary case of false representa- 
tion. The limitation of the doctrine is obvious; the defendant must 
80 distinctly contemplate and intend the false representation to be 
repeated to a particular person as to make it substantially as if he made 
it himself to that person. The case is treated in interbottom v. 
Wright 10 M. & W. 109, as one the doctrine of which is not to be 
nded. 

““The decision in the case of George v. Skivington (18 W. R. 118, L. R. 
6 Ex. 1) seems at first sight to be rather an extension of the doctrine, 
and somewhat difficult to reconcile with another decision, viz., Collis v. 
Selden (16 W. BR. 1170, L. R. 38 ©. P. 495). In George v. Skivington the 

laintiff J. G. and his wife sued the defendant for that in the course of 

is business he professed to sell a chemical compound made of ingre- 
dients known only to him, and by him represented to be fit to be used 
for » hur wash without causing injury to the person using it, and to 
have been carefully compounded by him; that the plaintiff J. G. there- 
upon bought of the defendant a bottle of the wash to be used by the 

taintif? . G., his wife, as the defendant then knew, and on the terms 
Pvt it could be safely so used, and had been carefally compounded ; and 
the alleged breach was that the defendant had so beg ntly and un- 
skifully conducted himself in preparing and selling the hair wash that 
by reason thereof it was unfit to be used for washing the hair, whereby 


cause of action, 


laintiff E. G., who used it for that purpose, was injured. It was 
bald’ on demurrer, that the declaration sowed a good 


It does not appear to us that on a careful consideration of the declara- 
tion the principle acted upon goes any farther than the decision in Lan- 
gridge v. 4% + but the declaration seems to us, though held good in 
substance, to be somewhat objectionable in form, as tending to the con- 
fusion of ideas which we have before adverted to. It seems to base the 
right of recovering damages in the wife upon a contract made with the 
husband. But it will be seen from the judgments that the true view is 
that there is in such cases a duty, inde sendlent of any warranty or con- 
tract with the husband or party ctuntly contracted with, to a person 
the use by whom of the article sold is distinctly and specifically contem- 
plated. The case was one in which the defendant himself knew, or 
ought to have known, what the nature of the ingredients employed was, 
and what their effect would be. It does not, properly speaking, turn on 
any question of contract at all. 
he case of Collis v. Selden (16 W. R. 1170, L. R. 3C. P. 495), though 

at first sight very similar to that of George v. Skivington, seems to us 
capable of being distinguished, though we could wish that the relation 
of the two cases had been expressly discussed in the later decision. The 
declaration was that the defendant wrongfully, negligently, and im rop- 
erly hung a chandelier in a public house knowing that the plaintiff and 
others were likely to be therein and under the chandelier, and that the 
chandelier, unless properly hung, was likely to fall upon and injure 
them, and that the plaintiff, being lawfully in the public house, the 
chandelier fell upon and injured him. It was held that no cause of ac- 
tion —— on the declaration. Now the substantial distinction be- 
tween the cases is that the plaintiff in this case is not brought into any 
such specific relation to the defendant as to raise a duty on defendant's 
wed to use care and skill towards the plaintiff, as was the case in 
teorge v. Skivington. In the latter case the defendant, knowing that 
the work was intended for a particular person, must be taken to have 
contemplated that that person would use the wash in reliance on his 
professional skill and care. A person, one of the general public, who 
walks into a public house under a chandelier, does not rely on the rep- 
resentation or professional skill of the chandelier hanger for his assur- 
ance that the chandelier is safe, and is not entitled, by any thing that 
the chandelier hanger has said or done, to do so. He relies upon the 
duty of the keeper of the public house to see that his premises are safe, 
and his remedy, if any, is against him. The judgments in the case lay 
down no satisfactory principle, but we think that the true principle bj 
which the two decisions are to be reconciled must be that which 
we have endeavored to indicate. We must, however. admit that 
was not altogether easy to suggest a satisfactory formula. If the husband 
in George v. Skivington, had not mentioned to the hairdresser that he 
was buying the wash for his wife, would the wife have had no right of 
action? Again, if he had given some of the wash to his daughter, would 
she have had no right of action? We will not undertake to formtilate the 
circumstances ender which a sufficient relation arises between the ven- 
dor of an article and persons other than the purchaser to raise a duty 
towards such persons. Such questions seem to us analogous to ques- 
tions of remoteness of damage. The line must be drawn somewhere : 
as Willes, J., said in Collis v. Selden, there would be no end of actions if 
it was held that a person having once done a ay of work carelessly 
should, independently of honesty of purpose, be fixed in such a case 
with liability by reason of bad materials or insufficient fastening. It 
would obviously practically involve great hardship if the consequences 
of negligence were of this almost illimitable character, but in all eases 
where, as the saying is, the line must be drawn somewhere, there will al- 
ways be line cases in which distinctions are taken that seem almost illog- 
ical and absurd. 

The case referred to at the commencement of these observations is of 
a somewhat different character from the two decisions we have a dis- 
cussed. The defendants were a waterworks company who, under their 
act, had laid down one of their mains under a turnpike road, the soil of 
which belonged to the owners of the . land. K. was an owner 
of land on both sides, at a spot where the road was carried across a val- 
ley on an embankment, and, wishing to connect his land on either side, 
employed the plaintiff, at an agreed sum, to make a tunnel under the 
road. In doing the work it was discovered that there was a leak in the 
defendants’ main higher up the road, and on the plaintiff digging out 
the earth, the water from the leak flowed down upon the wool and de- 
layed it so as to cause pecuniary damage to the plaintiff, for which he 
brought an action against the defendants. It was held that, assuming 
that k could have maintained an action against the defendants for in- 
jury to his property, the damage sustained by the plaintiff by reason of 
1is contract with K. becoming less profitable, or a losing contract, in 
consequence of the injury to K.’s property, "wg the plaintiff no right 
of action against the defendants. This case does not seem to us se diffi- 
cult to determine as either George v. Skivington or Collis v. Selden. 
We fail to see any plausible ground for raising a duty from the defend- 
ants to the plaintiff. They are much more remote from one another than 
was the case in George v. Skivington, or even in Collis v. Selden. The 
cise was one of nonfeasance rather than misfeasance on defendants’ part, 
and they could not be said to contemplate any relatiog existing between 
themselves and the plaintiff. A man who hangs a chandelier ina place 
of resort, might be said to contemplate the consequences of carelessness 
towards any person going there, but the fact that the plaintiff in Cattle 
vy. Stockton Waterworks, entered into a contract which was affected by 
the defendants’ neglect, is extremely remote. The plaintiff could not 
be said to be entitled to rely on the waterworks company’s main being 
| in good order when he undertook the contract. Such a sweeping ¢x- 
| tension of liability would be most dangerous in its results, As Cole- 
| ridge, J., said in Lumley v. Gye: “Courts of justice should not allow 
themselves, in the pursuit of perfectly complete remedies for all wrong- 
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ful acts, to transgress the bounds which our law, in a wise consciousness, 
as I conceive, of its limited power, has imposed on itself of redressing 
only the proximate and direct consequences of wrongful acts.””—[ The 
Solicitor’s Journal. 


Correspondence. 


WOODWARD V. GOODMAN—A CORRECTION, 

Mempuis, Feb. 22, 1876, 
Epirors CentraLt Law Journat :—Please correct an error, which 
was no doubt inadvertent, in the note to Woodward v. Goodman, in 
No. 8 of the present volume of the JourNAL, on page 44. It is there 
stated that the case was decided by the “ arbitration court”’ established 
by the legislature of Tennessee in 1875. The objects, character and con- 
stitution of that special court are there correctly stated. But the case 
of Woodward v. esdinien did not come before it. It was tried before 
the regular bench of the Supreme Court, Hon. Howell E. Jackson, of 
Jackson, Tenn. (who had been one of the arbitrators), delivering the 
opinion reported in the JourNAL, he then sitting by special appointment 
in the place of Hon. T. J. Freeman, who was disabled by severe illness, 
resulting from overwork upon the bench. Judge Freeman’s disability 
still continues, and his seat is now filled by Hon. Ben. J. Lea, of 

Brownsville, as Special Judge. J. 


WELTON V. THE STATE. 

Jerrerson Crry, Mo., March 6th, 1875. 
Epirors Cenrrat Law JournaL:—The letter in your issue of the 
third instant (p. 149), relative to my connection with the Welton case, 
is in the main true, but does not state the whole truth. Having been 
employed to defend the case of State v. Rowland, tried in the Osage 
Jounty Circuit Court, and removed from there to the supreme court 
here where it is still pending, and as the latter case involved the same 
uestions as the former, and as therefore the decision by the Supreme 
ry of the United States in the former case would be decisive of both, 
I made application, and received permission, to made an argument, af is 
stated in that letter—a familiar proceeding in appellate courts in cases 
represented by different counsel, but presenting the same legal question. 

James 8. Borsrorp. 


Notes and Queries. 


STATE LIQUOR LICENSE ON STEAMBOATS, 
Vicksnura, Miss., Feb, 24, 1876. 
Eprrors Centrat LAw Journat :—Can a state license to retail liq- 
uor be required from a steamboat, enrolled and licensed for the coasting 
trade, and with the usual internal revenue license to retail on the Missis- 
sippi river and tributaries? Please cite authorities, and oblige yours, 
“a “ Query.” 
CONVEYANCES IN FRAUD OF DOWER. 
OLATHE, Kansas, Feb. 29, 1876. 
Eprrors Centra, Law Journat :—Your correspondent, ‘Q. Z.,” 
(ante, 3 C. L. J. page 86), will find upon examination of the authorities 
on the subject, that if the disposition of the property by the husband 
(or intended husband), is a mere device or contrivance by which, not 
parting with the absolute dominion over the property during his life, he 
seeks at his death to deny his widow the share in his estate which the law 
assigns to her, it will be ineffectual against her. Hays v. Henry, 1 Md. 
Ch, 337; Thayer v. Thayer, 14 Vt. 107; Reynolds v. Vance, 1 Heisk. 
844, Otherwise ifthe disposition by the husband be bona fide and no right 
is reserved to him, thou I made to defeat the right of the wife. Dunnock 
v. Dunnock, 8 Md. Ch. 140; Cameron v. Cameron, 10 Smedes & Mar. 394; 
Lightfoot v. Colgin, 56 Mumf. 42; Stewart v. Stewart, 5 Conn. 317 ; Holmes 
v. Holmes, 3 Paige, 868. Buta conveyance made by a man in contem- 
plation of marriage, for the purpose of defrauding his wife, is void. Petty 
v. Petty, 4 B. Mon. 215; Swain v. Peime, 5 Johns, Ch. 482; Smith v. 
Smith, 2 Halst. Ch. 515; Dearman yv. Dearman, 10 Ind. 191; Tate vy. 
Tate, 1 Dev. & Bat. Eq. 22. 2 


Book Notices. 


Remepres AND Remepiat Riguts By Civit ACTION ACCORDING TO THE 
RerormMEp AMERICAN Procepurs. By Joun Norton Pomeroy. Bos- 
ton: Little, Brown & Co. 1876. pp. 844. 

What is known as the Code System, prevails thoughout the greater 
part of this country. Nothing seems more certain than that the ancient 
common law system, in the states where it is yet retained, will soon yield 
to the reformed system. It may admit of doubt whether the ¢rwe method 
of reform was not, originally, to have amended and perfected the com- 
mon law system instead of plucking up that system by the roots and 
substituting a new one. But it is useless now to discuss that question. 
Experience seems to pronounce in favor of the radical course adopted 
by the reformers in New York in 1848. It is a notable fact that no state 
that has once adopted the new system, has ever discarded it and gone 
back to the old. And what we call, compendiously, the code system, 
has, after cautious deliberation, been adopted in the New Judicature Act, 
by the Parliament of Great Britain. In the Federal courts in this country 
the distinction between law and equity actions is maintained—bei 
rooted in the Federal Canstitution. But on the law side of the Federa 





courts the legislation of Congress is pervaded by the spirit which pre- 
vails elsewhere, and the Federal judges have been deprived of the power 
to retain, by rules or otherwise, the old system, in states where the new 
system prevails. These considerations show the great and growing im- 
portance of such a work as that which Mr. Pomeroy here presents to the 
profession. One effect of the establishment of the code system was to 
set the profession afloat on an untried and unknown sea. It was not a 
necessary effect, but it was the practical effect. From a misconception of 
that system, crude, inartistic, illogical and loose pleading has very largely 
prevailed and brought much undeserved reproach on the reformed sys- 
tem itself. Some very stringent and pronounced strictures on this sub- 
ject may be found in several of the reported judgments of the Supreme 
Court of the United States. But the code system, after the lapse of a 
quarter of a century, has become largely settled, and the time has come 
when the data exist to frame and construct a treatise which embodies 
the accepted rules of that system. Many of the earlier decisions under 
the codes were inconsiderately pronounced ; and an author who reviews 
the whole field can do valuable service by collecting the authoritative 
cases and deducing and stating the principles which have been estab- 
lished. Mr. Pomeroy has gone through the Reports of al/ the states 
and subjected the cases to a thorough examination and analysis, and the 
result is that he has produced a work which will probably supersede all 
other works upon Code Pleading and Remedies The general features 
of the codes in the different states are alike—very often the phraseology 
is exactly the same. The decisions have been collected with great and 
painstaking care, and, when necessary, the language of the statute pro- 
vision which they expound or illustrate is given. The work is in no 
sense local. It is just as much adapted to Iowa and Missouri, as to New 
York or Ohio. Conflicting decisions are noted, and unsound decisions 
are criticised. Without enlarging upon the plan of the work, we think 
it due to the care and labor which the author has given to its prepara- 
tion, and to its unusual merits, to say that no lawyer who has occasion 
to examine it will fail to concur in our judgment of its essential value 
and usefulness, and, if it is made, as it deserves to be, a text-book in law 
schools and placed in the hands of students, it will tend to correct the 
loose pleading which has brought so much odium among good lawyers 
upon the codes. J. F. D. 





CoMMENTARIES ON THE LAWs oF ENGLAND. By Herpert Broom, Au- 
thor of Broom’s Legal Maxims, and Enwarp A. Haptey, of Lincoln’s 
Inn. Vol. 2. With Notes by Wittiam Warr. Albany. N. Y.: John D. 
Parsons, Jr. 1875. 

We noticed the first volume of this work in this journal. It is not nee- 
essary to repeat what we then said; nor to add our commendation of this 
comprehensive and valuable work. It embraces within its scope the 
whole domain of the law as treated by the great English Commentator 
one hundred years ago, and is intended to exhibit, and does exhibit, the 
state of the law as it exists to day, as fully as Blackstone did when his 
Commentaries were prepared. The American notes of Mr. Wait, which 
have been judiciously prepared, adapt the work to the wants of the pro- 
fession in this country. r 5 


By 
1876. 


Rieuts, Remepies AND LIABILITIES OF LANDLORD AND TENANT. 
Daviy McApam. With Forms. New York: Diossy & Co. 
pp. 400. 

This work, while covering the general field of the Law of Landlord 
and Tenant, has been written by the author, who is one of the judges of 
the Marine Court of the city of New York, with an especial reference to 
the statutory. law of the state of New York on the subject. It does not 
attempt to treat of the law with that exhaustive fullness which charac- 
terizea@the well known work of Mr. Taylor; but in its special reference 
to the legislation, and the adjudications under that legislation, and the 
forms which are inserted, it possesses features which not only make it 
of great practical utility in New York, but in all the other states. The 
author is a learned and careful judge and his work gives satisfactory ev- 
idence of having been prepared with care and of bringing down the ref- 
erences to the decisions to the latest period. J.F 


Briefs. 


[The purpose of this column is to aid practitioners in the exchange of 
briefs on important subjects. For this reason, it is impossible for us to 
notice any brief which does not contain a statement of the case involved. 
It would be more satisfactory to all concerned, if those sending briefs 
should send with them succinct outlines of the points.—Ep. C. L. J.] 


Statutes of Limitations and Bank Notes.— Waters v. Bank of 
Tennessee. In the Supreme Court of Tennessee. Argument for bank 
depositors, pp. 35. This brief considers the operatioh of the statutes of 
limitation upon bank notes, ‘issued and put into circulation as money,” 
of an insolvent dissolved banking corporation, whose effects, by con- 
struction of law, are a trust fund for the primary benefit of the holders 
of such notes, but held, by the “‘ acting trustee * under a deed of assign- 
ment exe/uding such claims and preferring others, by direct notice of the 
character of his holding to all parties interested. [Address Frank T. 
Reid, Esq., Nashville, Tenn.] 


Married Women—Power to Convey Prior to Constitution 
of 1868.—Witsell v. City Council of Charleston. Supreme Court 
of South Carolina. Argument for defendant and appellant, pp. 28. 
The question discussed. is, whether the constitution of South Carolina, 
adopted in 1868, giving to married women the right to hold and convey 
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roperty in their own name, inthe same manner as if unmarried, con- 
Fors on @ married woman, to whom property was devised before the 
adoption of said constitution, the power of disposition of such property, 
there being no express authority conferred on her by the will to alienate 
the same. The law of South Carolina as settled by the courts is, that 
married women having separate estates, have no power to dispose of 
them, unless expressly given in the instrument creating the estate. In 
the brief sent it is contended that this rule of the courts has been abol- 
$C] by the constitution. [Address William Stone, Esq., Charleston, 


Conflict of Laws of Different States concerning Dower.— 
Bolton v. Sigler. Supreme Court of Arkansas. Brief for defendants 
and appellees, pp. 4. In this case the court held, that, where a widow 
for whom a pecuniary provision was made in a will, in lieu of dower, in 
another state, failed to dissent from the will in the time and manner re- 
quired by our law, she was not entitled to be endowed of lands situa- 
ted in Arkansas, although she may have dissented from the provisions of 
the will in the courts of the domicile in the time and manner required 
by the law of that state. [Address L. A. & X. J. Pindall, Watson, Ark.] 


Rights of Creditors as against Wife of Insolvent Debtor.— 
Galbreath e¢ al. v. Cook. Supreme Court of Arkansas. Brief for ap- 
pellants and plaintiffs, pp. 5. The precise question presented in this 
case is whether an insolvent debtor can protect his property from liabil- 
ity for existing indebtedness, by a voluntary conveyance of it to a woman 
whom he afterwards marries? This brief claims that the creditor can 
yes ; protect his property. [Address L. A. & X. J. Pindall, Watson, 

rk. 


, Operation and effect of a Discharge in Bankruptcy. 
—Coffee, —— in error, v. Ball e¢ a/., defendants in error. Supreme 
Court of Texas. Argument for plaintiff, pp. 25. Defendants brought 
action a aaa laintiff pending which plaintiff went into bankruptcy and 
was disc ok Plaintiff brings this suit to set aside judgment by de- 
fault given in favor of defendants, and to perpetually enjoin the same. 
The following is a synopsis of the argument : 1. Question presented : 
Difference between the English and pcre o bankrupt systems; no 
analogy between the two. 2. State court ousted of its jurisdiction by 
bankruptcy of defendant pendente lite. 3. Party tosuit becomes civiliter 
mortuus g Be wer at and suit abates as if the party were physically 
dead. 4. Contract swept away and extinguished , y Suthargs in bank- 
ate 5. Decree of bankrupt court ipso facto, discharges bankrupt, 
and isa — um rem. 6. The proper practice and remedy. [Ad- 
dress C. I. Evans, Esq., Austin, Texas. 








Legal News and Notes. 


—AccorDING to a recent telegram Guelford White, a lawyer of Bos- 
ton, has been arrested and placed under $10,000 bonds, detectives hav- 
ing traced to his possession $30,000 of government bonds, stolen from a 
geutleman in New York about a yearago. White purchased them for 
ten cents on the dollar, and had them put up as collaterals for a loan 
of $20,000. He claims to have had no , edge of their character. 


—Anmonc the recent ventures in ng journalism is the Louisiana Law 
Journal, published at New Orleans, by Messrs. B. Bloomfield & Co. It 
is a quarto of sixty-four pages, about the size of this journal, issued 
monthly, and printed on finely calendered paper with large type. It 
contains a variety of interesting matter, but much of its space is de- 
voted to local matters. The name of the editor is not given. “ 


—In a book called “‘Courtship, Love and Matrimony,” published in 
1660, there is this clause concerning the privileges of women in lea 
r: ‘“ Albeit it is nowe become a part of the common lawe, in rega 
to social relations of life, that as often as every bissextile year doth re- 
turn, the ladyes have the sole privilege during the time it continueth of 
making love unto the men, which they doe, either by words or lookes, 
as to them it seemeth prefer; and moreover, no man will be entitled to 
the benefit of clergy who dothe in any wise treat her proposal with slight 
or contumely.” 


—Awn important ruling has been made in the United States Circuit 
Court Southern District of New York, by Judge Wallace, in the suit of 
Berry v. The Adams Express Company, before a jury. The case in- 
volved the legal construction of a clause in the express company’s 
—— limiting its liability to fifty dollars unless the value of the pack- 
age shall be stated by the shipper at the time of the shipment. The 
court Tuled that the receipt was a binding contract, and that, as the 
a did not state the value of his shipment at the time of delivering 

the express company, the responsibility of the latter was limited to 
fifty dollars, and plaintiff could only recover that amount, even though 
actual loss had been occasioned by negligence of defendant. 


—A RECENT telegram from Memphis, states that in the case of Blum 
v. The Pullman Sleeping Car Company for the loss of $3,000, alleged 
to have been stolen between Humboldt and Memphis, while Blum was a 
a aot“ and asleep on one of the sleeping cars of the defendant, 

Jud. rown charged the jury that the sleeping car company was not 
liab: e as an inn-keeper, or as a common carrier, like a railroad company, 
which was held by the Supreme Curt of Indiana, as a private boarding 
or | house, or restaurant is responsible, or as inn-keeper for loss of 
goods by the guests. The sleeping car company must take reasonable 





care of its guests and property, and especially while said guests are 
asleep. If the company was negligent, they became liable, and if the 
plaintiff was negligent, as to the care of his own property, the company 
should not be held liable. A sleeping car company is liable only for 
such property as is usually carried about the persons of passengers, such 
as clothing, small baggage, and such an amount of money as is neces- 
sary for traveling expenses. If the plaintiff’s loss was caused by a want 
of care on the part of the defendants, he should have a verdict for such 
a reasonable amount of traveling expenses asthe jury might deem neces- 
sary. The jury returned a verdict for the plaintiff for a hundred dollars. 


—TueE Chicago Bar Association has succeeded in expelling its divorce 
shyster. We have done better in Saint Louis; we have reformed ours. 
The Chicago shyster’s tactics were similar to those of ours. He adver- 
tized; ‘“* Divorces legally obtained, without publicity, and at small 
expense,” “ Divorcesg legally obtained for incompatibility, ete.; resi- 
dence unnecessary ; fee after decree.” The Supreme Court of Illinois, 
which admitted him, turned him out. Breese, J.,in delivering the 
judgment (reported in a late number of the Chicago Legal News) said: 
‘It is not denied an attorney may make one of the branches of the law 
aspecialty, but he must not, in so doing and acting, use undignified 
means, or low, disgusting artifices, and, least of all, should not with- 
hold his name to his advertisements, nor should they be false or contain 
libels on the courts. No honorable, high-minded lawyer, alive to the 
dignity of his profession and emulous of its honors, could stoop so low 
as this defendant has. That he should embellish his papers, contrived 
in a spirit of barratry, with the emblem of justice, is singularly inappro- 
priate. We have no patience with one who, bearing our license to 

ractice law in our courts, has so shocked all sense of ae ge of pro- 
essional decorum, and of respect to the courts in which he practices. 
He is an unworthy member, and must be debarred.”’ 


—Ware’s VALLEY Montuty for February is a number of unusual 
interest. The Hon. Britton A. Hill leads off with “A Review of Prof. 
Newcomb’s A B C of Finance.” An able and exceedingly well-written 
paper. Then follows “‘The Centennial Outlook,” an able political fore- 
shadowing, by “Jefferson,” who, as we learn from an editorial intima- 
tion, is the Hon. Cassius M. Clay, of Kentucky, a a candidate 
for the vice-presidency. These articles are followe by a graphic paper 
by an ex-Confederate officer, Col. Bevier of Kentucky, entitled, “From 
Wakerass to Appomattox,” beginning a narrative of thrilling personal 
incident and adventure to be continued to the surrender of Lee. “Just 
Twenty Yeurs” and “Clara the Queen,” are well sustained. ‘A Trip 
to China,” is intensely interesting, and promises much valuable informa- 
tion as to the social and domestic life of the Celestials. ‘Henry T. 
Stanton and His Poems,” by Dr. H. A. M. Henderson, superintendent 
of public schools of Kentucky, is one of the ablest papers that has 
appeared from this gifted pen. ‘Money and Credit,” by Col. Thomas 
P. Akers. This is the second paper from this eminent financier, and 
commends itself to every thoughtful man in the country, whatever his 
views on the question discussed may be. The editorial departments are 
fresh, vigorous and discriminating. This publication is well worth the 
annual subscription price, $3.00, and it ought to be sustained by the 

ople of this great valley. Chas. E. Ware & Co., publishers, St. 

uis. 


—Mr. McCrary’s bill to reorganize the judiciary, calls forth from the 
Nation some very pertinent remarks, which we condense as follows: 
The obvious intention of the bill is to assist mainly the supreme court, 
which, it would seem, needs assistance, as it has published twenty-one 
volumes of reports in twelve years, ‘‘no incons.derable portion of 
[which] volumes being for the legal profession sc much worthless mat- 
ter, the decisions dealing with the facts of the case, the questions bein 
of no earthly interest to anybody but the particular John Doe an 
Richard Roe who were contesting them.’’ The $10,000 restriction is an 
enormous advance in a very bad direction. It particularly makes the 
supreme court a tribunal exclusively for wealthy litigants. All of our 
traditions, American and English, and our sense of justice and our 
theory of legal rights, are opposed to a restriction which will close the 
doors of any court to wee in a hundred citizens. The problem 
must be to keep out petty litigation, but not to keep out poor suitors. 
That the judges of the court of appeals are, in many cases, to determine 
whether the cause shall be reviewed by the supreme court, seems to be 
another rock of offense, for these judges woul certainly fail to see the 
sense in permitting a review from what they might consider a righteous 
decision. If a legal question is of sufficient importance to require that 
the final decision thereof should be made by the supreme court, then it 
may be certified to that court. But to whom must it be of sufficient 
mee | To the litigants, to the judges, or to justice? The 
judges of the already overworked circuit courts will probably raise 
some opposition to this bill. There is not sufficient attention given to 
this. some circuits the work does not consume more than two 
months each year, while in others there may be said to be thirty-six 
months’ work, to be dispesed of in a year. On the whole, it would 
seem, that, while the supreme court may need the protection of some 
such barrier as that proposed, the remedy is hardly to be found in throw- 
ing extra work on shoulders already sufficiently burdened ; and it might 
be well to enquire why English xo tom adjudicate so many more cases, in 


proportion to their numbers, than ours, and do it quite as well. We 
apprehend that one reason will be found in the fact that the English 
courts are assisted by a bar who do not bring before them the thousand 
and one foolish questions which are constantly litigated here, even in the 
Supreme Court of the United States, 
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